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Background

Air carriet policies and practices
concerning disabled passengers have
jong been @ \roublesorne a0

comroversia\ subject. Mart

olicies that they view 88 inconvenient,
unnecessary: an! discriminatory.
s have aisoO

other hand,

these policies 83 being necessary for

safety, for economict

convenience of
In 1982, the civil Aeronautics Board

passengers and
(recordkeep'mg. reporting, &0

enforcement rovisions)- \y subpart
A applied 10 1\ certificate an
commul r carriers Subparts and G
applied only to th

ose carriers who
received 8 direct Federal subsidy under
the Essential Air Service program.
The legal authority for the regulation
.o 504 of the
Rehabilitation Act of 1973, 88 amended
{which prohibits discr'\mination on the

basis of handicap 18 Federa
programs}. gection 404{a) of the Federal
on At

a equate" service),
and section 404(b) of the latter Act
{which prohibﬁed unjust
d'xscr'\mmaﬁon
this subsection has since lap
The paralyzed v
(PVA] gued the CAB, arguing that even
nonsubsidized carriers receive
significant Federal assistance in the
form of Federal Aviation Administration
(FAA) air traffic control services a0
airport and airway improvemem grants.
Consequemly, PVA said, all portions ©
the rule ghould apply 10 all carriers
under section 504. The 1.S. Court ©
Appesls for the District of Columbia
agreed. Pamlyzed Veterans of America
v. Civil Aeronautics Board, (*PVA V.
CAB"). 752 £.2d 694 (D.C. Cir., 1985}

After its review of the casé.

Court decided, in june 1086, that
nonsubsidized carriers did not receive
Federal financial agsistance 8n¢
therefore. were not covere by gection

Departmem of Justice
gection of the FA

ma i

ualified handicapped
of such handicap in the
provision of air transpcrtation.

»(2) For the purposes of paragraph 1) of
this subsection the term ‘handicappe
individual’ means any individual whohas @
physica\ or mental impa‘srmem that
substamia“y \imits one OF more major \ife
activities. as a recor of such an
jmpairment. oris reg’arded as having guch 8nt
‘\mpairmem

vSec. 3.1 Within oné hundred and twenty
days after the date of enactment of this Act
the Secretary of Transportat‘\on shall

romulgate regu\at‘mr\s to ensure
i tr

nondiscrimiy nt of qualifie
handicapp ndividuals consistent with safe
carriage of all passengers on air carriers

The Jegisiative history of this statute
stressed three maior i
statute was enac’ted in response 1o the
ourt decision 11 pOTV. pvA
that subparts pandC of the existing
part 382 could apply only 10 carriers
directly receiving Fe eral financia
agsistance. o€ ond, the legisiation
responded 1o Congress’ concern about
leaving “handicapped air travelers
subject t0 the possibil'\ty of
discr'xm'matory. 'mcons'\stent and
unpred‘xctable {reatment o8 the par! of
air carriers.” (Sen. Rept. 99400 at 2
(1986))-

Third, the legislative history discussed
the relationship between
nondiscrim‘maﬁon and safety- The
statute tself directs the Depar&mem o

romulgate rules t© ensure
nondiscriminatory treatment of qualiﬁed

is sconsistent
of all passengers
s The Genate Report

In a floor gtatemnent Senator Dole, the

mment
ponsor of the billin the Senatés

handicappe persons:
the proce ures ma;
safety reasons &

should review ach airline’s procedures in
night of the reg lations 10 mulgate
ursuant 10 {the Act}to re that the

rocedure f each airline do ot containt
d\scﬁm'matory require 33 Cong. Rec.
21771, August 15 1

The legislative history of the ACAA i8
discussed in greater etail below a8 it
applies 10 specific legal issues or
specific gections of the final regulation.
in August 1986, in response 10
correspondence from blind ind’w'\dua\s
and Members of Congress, and prior 10
the enactment of the ACAA, the
Dep artment pub\'\shed an ‘mformaﬁona\
notice request‘mg comment o a series ©
jasues of concern 10 1in
The Depamnem receive
hundred gcomments
have beent taken into acc
developmem of the AC
Originally, the Departm
an interim inal T

regulations,
interim fin rule. In 28F eing to use hi
technique. he Depart nt and the
arties are th t the De artment
could not me he statutory deadline 1T
issuing §ind regulations: Howeveh the
disability &F p olved P ferred this
approach eV ugh it WO 1d detay the

jssuance of a notice of propose

rulemaking RM)

1n regulatory negotiation: the
Departmen nvenes ant dvisory
commitiee er th edera Advisory
Committee ct, The com ttee consis!s
of represemat ves of interests affected

e rulemaking in this case

disability groups F resented 01 the
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committee included the Paralyzed
Veterans of America (PVA), the
National Council on Independent Living,
the American Council of the Blind,
National Federation of the Blind (NFB},
National Association of Protection and
Advocacy Systems, National
Association of the Deaf, and the Society
for Advancement of Travel for the
Handicapped. Air travel industry
representatives included the Air
Transport Association {ATA), Regional
Airline Association (RAA}, National Air
Carrier Association, National Air
Transportation Assaciation, Airport
Operators Council International/
American Association of Airport
Executives, and the Association of
Flight Attendants. In addition to the
Department, the Architectural and
Transportation Barriers Compliance
Board (ATBCB]) represented the Federal
Government's interest. A neutral
mediator from the Federal Mediation
and Congciliation Service chaired the
committee.

The advisory committee met from
June through November 1987. The group
tentatively agreed on a substantial
number of issues and produced draft
consensus recommendations for
proposed regulatory language on these
points. Substantial progress was made,
and differences narrowed, on several
other issues. The negotiations were not
completed, however, due to an impasse
over the issue of exit row seat
restrictions. As a result of this impasse,
the parties never came to a formal vote
or consensus (i.e., a sign-off} on the
entire package. Consequently, while the
Department used the results of the
process as an important resource for
developing the NPRM, the NPRM
represented the Department's own
proposals, since there were not final
advisory committee recommendations
on which to base the proposal.

The NPRM was published June 22,
1988 (53 FR 23574), with an initial
comment closing date of September 20,
1988. Both disability groups and airline
industry groups asked for a 90-day
extension of the comment period (the
ATA asked for an additional 30-day
reply period as well). The Department
granted these requests, and the
comment and reply periods ended
January 19, 1989.

The Department received over 300
comments on the NPRM. The lengthy
comments submitted by the ATA, for the
carriers, and PVA, on behalf of a large
number of disability organizations, were
the most comprehensive expressions of
the views of the air carrier industry and
disability community, respectively, that
the Department received. These

comments pertain to every section of the
regulation. Other comments that
addressed many of the provisions of the
proposed rule were submitted by such
parties as the RAA and NFB. The
positions of these commenters are
typically identified by name throughout
the remainder of the preamble. The
Department also took the comments of
other parties fully into account; these
comments (which often make the same
substantive points as the ATA or PVA
comment) are not always identified by
the name of the commenter, however.
The subsequent portions of the
preamble discuss issues or regulatory
provisions by summarizing the positions
of the commenters and indicating the
Department’s response to those
comments, as incorporated in the final
rule.

Legal and Other General Issues

Commenters brought up five major
legal or general issues in connection
with the rulemaking, in addition to their
comments on specific provisions of the
NPRM. These issues concern the
standard to be applied to accessibility
modifications of aircraft and facilities
(i.e., equal access vs. section 504
standard and what constitutes an undue
burden), the relationship between the
safety and nondiscrimination aspects of
the ACAA and its effect on carrier
discretion, the basis in the record for the
rulemaking, preemption of state law,
and whether carriers discriminate on the
basis of handicap. ‘

1. Equal Access/504 Standard
Comments

Comments—PVA says that the
purpose of the ACAA is to require
“equal access.” To fulfill this purpose,
“DOT must require air carriers to adapt
all feasible accommodations necessary
for equal access,” which means that
DOT “must focus on making air carriers
fully accessible, except where flight
safety is clearly compromised or where
accommodations would be technically
impossible or would cost so much to
threaten the existence of an air carrier.”
Equal access is a different, and more
stringent, standard than required by
section 504.

This equal access standard emerges,
in PVA’s view, from the legislative
history of the ACAA. PVA cites
statements by Senator Dole (that the
purpose of the ACAA is “to provide
equal access to air transportation,” {132
Cong. Rec. 21770 (August 15, 1986}) and
Senator Metzenbaum (that “all -
Americans should be treated equally
when they [use] commercial air
carriers” (Id. at 21772}, for this
proposition. Along similar lines, Senator

Cranston said that “full access is vital to
millions of individuals’ pursuit of . -
business and personal matters."-(Id).
PVA also cites statements in the House
by Rep. Snyder and Rep. Ackerman to
the effect that the bill is intended to
prevent handicapped persons from being
“second class citizens when it comes to
air travel.” (130 Cong. Rec. 24070-71,
September 18, 1986.) PVA also cites
statements by various members,
discussed later in this preamble, saying
that restrictions on handicapped
passengers may be imposed only for
safety purposes, and argues that this
means that access can be limited only
for safety reasons.

ATA argues that it is clear from the
legislative history that the ACAA was
intended to circumvent the decision of
the Supreme Court in DOT v. PVA that
section 504 did not apply to
nonsubsidized carriers, since there are
not recipients of Federal financial
assistance. ATA cites statements to this
effect by Senator Dole (/d. at 21770) and
in the Senate Report on the bill (S. Rept.
No. 99-400 at 2 (1986)), and could have
cited numerous other such statements.
ATA mentions that Senator Dole also
commented that the bill incorporated
“compromise definitions which rely
heavily on language and precedents
from the Rehabilitation Act.” (132 Cong.
Rec. 21770, August 15, 1988).

PVA rejoins that even if one assumes
that 504 standards apply, 504 requires
affirmative steps to accommodate
persons with disabilities. PVA cites
Dopico v. Goldschmidt 687 F.2d 644 (2d
Cir., 1982) and APTA v. Lewis, 655 F.2d
272 (D.C. Cir., 1981) for this proposition.
The issue, PVA says, is the extent of the
accommodation required. While “undue
financial and administrative burdens”
are not required, Southeastern
Community College v. Davis, 442 U.S.
392, 413 (1979), it is appropriate to look
at the overall size of the program,
including the size of facilities and
budget; the type of operation; the nature
and cost of the accommodations needed;
and the effect of making the
accommodations on the program’s

_accomplishments.

PVA says that the 1987 air carrier
operating revenues were $57 billion with
$2.5 billion annual earnings. The
industry’s assets total about $54 billion,
including more than $35 billion in flight
equipment. Against this, DOT’s
extended 20-year cost projection of
$393.4 million for accessible lavatories,
on-board wheelchairs, movable
armrests and training is far from an
undue burden—less-than one percent of
the industry's annual operating revenues
for a single year. Carriers could pay for
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it by a ten-cent surcharge on each ticket.
This is far from an undue burden, in
PVA'’s view. PVA also cites ADAPT v.
Dole, 676 F. Supp. 635 (E.D. Pa., 1988} for
the proposition that it is inconsistent
with section 504 to arbitrarily limit
requirements to spend money for
accessibility.

ATA views costs differently. It
emphasizes case law (e.g., Southeastern
Community College; APTA; Alexander
v. Choate, 469 U.S. 287 (1985);
Handicapped Action Committee v.
Rhode Island Transit Authority, 718 F.2d
490 (1st Cir., 1985)) which discusses
limits on the reach of section 504 where
cost burdens or fundamental alterations
of programs are involved. ATA
distinguishes cases cited by PVA by
pointing to the fact that most construe
not only section 504 but also section 16
of the Urban Mass Transportation Act,
which calls for “special efforts” to
accommodate handicapped persons and
requires specific service criteria.
Moreover, ATA's cost projections show
an $80 million dollar annual cost for the
key NPRM requirements, which would
amount to 36 percent of the industry’s
average annual net profits of $221
million. This is clearly an undue burden,
ATA argues. Congress did not
contemplate that the ACAA would
involve such a burden. For this
proposition, ATA cites statements by
Rep. Hammerschmidt (that the bill
would not “impose any financial
burdens on the airlines,” 132 Cong. Rec.
24016, September 18, 1986) and in the
Senate Report (“the net effect of the
regulations * * * will not significantly
increase the regulatory burden imposed
on air carriers.” (S. Rept. 99400 at 3
(1988)).

DOT Response—It is clear that
Congress intended section 504 standards
to apply to implementation of the
ACAA. The context of the passage of
the ACAA and all the legislative history
that addresses the subject make clear
that Congress intended the ACAA to put
the ACAA in the place of Section 504,
which the Supreme Court in DOT v. PUT
had said did not apply to non-subsidized
carriers. Floor comments about “equal
access” and “second class citizenship”
do not evince an intent by Congress to
create a new, separate standard for
accessibility, beyond that of section 504,
The language of the statute is essentially
similar to that of Section 504, and, even
considered in light of the legislative
history, does not give rise to an
inference that a stricter-than 504
standard is established by the statute.
Even recent case law in the transit area
(see ADAPT v, Skinner, 881 F.2d 1184

(3d Cir., en banc, 1989)) does not claim

to find a right of equal access under
section 504.

Given that section 504 standards
apply to this ACAA rule, it follows that
the regulations may not impose “undue
financial or administrative burdens”
(see Southeastern Community College
and APTA) or require fundamental
changes in the carriers' programs (see
Southeastern Community College and
Alexander). This leaves the difficult
question of what constitutes an "“undue”
burden. The term clearly carries the
implication that some burdens are
“due,” while others are not. Neither
statutes nor case law provide any
“bright line” between the two.

- To PVA, virtually any burden is
“due,” since costs of accommodations
are small compared to carrier assets,
operating revenues, or annual earnings.
To ATA, the NPRM proposes “undue”
burdens because costs would represent
a large percentage of net profits. Neither
view is complete. In a private sector
industry (as contrasted to public
enterprises, like most mass transit
authorities), the ability of enterprises to
make a profit is an important
consideration, which it would not be
reasonable to ignore. On the other hand,
the overall magnitude of the industry is
also a relevant consideration, since the
total resources available to
accommodate handicapped persons are
significant in an industry of this size,

The Department is not adopting any
specific view of what must constitute a
"due” or “undue” burden. Rather, the
Department has evaluated the need for
various proposed accommodations and
the cost of these accommodations. The
regulation is intended to strike a
reasonable balance between disability
groups' concerns about sufficient
accommodations being provided and
carriers’ concerns about the costs of
those accommodations. Such a balance,
we believe, is fully consistent with—
indeed, mandated by—section 504
principles which apply to the ACAA.

2. Safety, Nondiscrimination and
Discretion

Comments—ATA argues that several
provisions of the NPRM (e.g., definition
of qualified handicapped individuals,
refusals of service, attendants) clash
with Federal Aviation Act priniciples.
Under the FA Act, FAA rules are
“minimum standards” (49 U.S.C. 1421(a))
and FAA rules are to take into account
the duty of air carriers to perform their
functions “with the highest degree of
safety” (49 U.S.C. 1421(b)). ATA notes
that the Supreme Court has recognized
these provisions. U.S. v. Varig Airlines,
467 U.S. 797 (1984). ATA understands
these provisions to mean that carriers

are intended to be able to exceed FAA
safety rules and that “some
discretionary decision making on the
part of airline personnel is inevitable”
when dealing with disabled passengers.
PVA v. CAB, 752 F. 2d at 720--21.

ATA cites several cases in which
courts have permitted air carriers or
other transportation employers to
restrict employment in the interest of
safety. Usuery v. Tamiami Trail Tours,
531 F. 2d 224 {5th Cir., 1876); Harriss v.
Pan American Airways, 437 F. Supp. 413
(N.D. Cal., 1977)), aff'd 649 F.2d 670 (9th
Cir., 1980); Levin v. Delta Air lines, 730
F.2d 994 (5th Cir, 1984); Murnare v.
American Airlines, 667 F.2d 98 D.C. Cir,,
1981; and Johnson v. American Airlines,
745 F.2d 988 (5th Cir., 1984). These cases
involved older drivers, pilots and flight
engineers (Useury, Murnare and
Johnson) or pregnant flight attendants
(Harriss and Levin). The courts found
that they could be denied employment
on bona fide occupational qualification/
business necessity grounds related, at
least in part, to safety considerations.

ATA also cited cases in which courts
upheld carriers’ discretion in imposing
restrictions on disabled passengers.
Anderson v. USAir, 619.F. Supp. 1191
(D.D.C., 1985), aff'd on other grounds 818
F.2d 49 {D.C. Cir. 1987) and Adamsons v.
American Airlines, 444 N.E. 2d 21 (N.Y.,
1982). Anderson involved a blind
passenger evicted from an exit row. The
District Court found that the carrier’s
policy was consistent with section 504,
part 382, and FAA regulations. The
Court of Appeals did not consider the
section 504 claim, but found for the
carrier on the basis that there was no
private right of action under section
404(a) of the FA Act. The court explicitly
did not decide what effect the ACAA
might have had on the case, since it was
enacted after the incident in question.
Adamsons involved a refusal to provide
transportation to a passenger who was
paralyzed from the waist down by a
recent undiagnosed spinal hematoma,
was crying out from evident severe pain,
and was using a catheter and disposal
bag. The court held that the carrier did
not abuse its discretion under section
1111 of the FA Act (49 U.S.C. 1511),
which allows carriers to deny passage
when, in the opinion of the carrier, such
transportation would or might be
inimical to safety of flight.

In its comment on this issue, ATA did
not discuss the language or legislative
history of the ACAA. PVA, on the other
hand, focused its argument there. PVA
quoted Senator Dole:
our intent in [the ACAA] is that so long as
the procedures of each airline are safe as
determined by the FAA, there should be no
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restrictions placed upon air travel [by]
handicapped persons. Any restrictions that
the procedure may impose must be only for
safety reasons found necessary by the FAA,
(132 Cong. Rec. 21771, August 15, 19886.]

PVA alse cites similar statements by
Rep. Mineta (132 Cong. Rec. 24070,
September 18, 1986) and other members
of Congress. In PVA's view, unless FAA,
through rulemaking, has found a
particular restriction to be necessary,
the ACAA precludes a carrier from
imposing it.

PVA also refers to FAA's history of
action under 14 CFR 121.586. This
regulatory provision tells earriers to file
procedures with FAA for dealing with
passengers who may need assistance in
an emergency evacuation. As stated in
Southwest Airlines Enforcement
Proceeding (DOT Docket Ne. 42425), this
rule imposes “an affirmative obligation
upon the Administrator to respond when
a safety * * * problem may exist with
[the airline policies.]” If FAA has not
affirmatively acted to nullify or change a
carrier policy, then that policy must be
considered to be safe, and more
restrictive policies are not “necessary”
for safety. PVA then points to a number
of relatively liberal carrier policies
which FAA has not required to be
changed in areas like number limits and
attendants. As in Southwest Airlines,
PVA says that more restrictive policies
are contrary to nondiscrimination
requirements.

PVA denies that any of the cases cited
by FAA held that “concern for safety
must prevail”. It distinguishes the
employment discrimination cases ATA
cites on the ground tha! carriers can
properly impose more stringent
conditions on their employees than upon
passengers, and points out that, even in
the employment discrimination area, the
proponents of a discriminatory
requirement must meet a burden of
proof as to its necessity; mere assertion
of a safety rationale is not enough. -
Under Usuery, PVA argues, a carrier
must be able to demonstrate the
likelihood of injury or death to make this
showing.

In addition, employment
discrimination law requires objective
evidence (not subjective assumptions) to
establish a basis for a facially
discriminatory restriction and provides
that, if acceptable, less restrictive means
are available, they must be used. Wright
v. Olin, 697 F.2d 1172, 1190-81 (4th Cir.,
1982).

PVA objects to carrier “discretion,”
which it views as the heart of
inconsistent and arbitrary treatment
that handicapped persons have suffered
over the years. Detailed rules remove

the need for carrier discretion, PVA
argues.

DOT Response—This regulation is for
the purpose of implementing a statute.
The ACAA mandates that carriers not
discriminate in providing air
transportation. The statute also requires
that DOT's rules be consistent with the
safe carriage of all passengers. As a
statutory matter, DOT is required to
achieve both objectives.

On this subject, the Senate Report
says the legislation “does not mandate
any compromise of existing * * * FAA
safety regulations.” It says that carriers
are intended not to impose upon
handicapped travelers “any regulations
or restrictions unrelated to safety * * *"
Senator Daole stated that any restrictions
that carriers impose “must be only for
safety reasons found necessary by the
FAA. Beyond this, the Secretary should
review each airline’s procedures to
ensure that [they] do not contain
discriminatory procedures.”

In the House, Representative Mineta
said that the Department should ensure
that carriers “impose only those
restrictions necessary for safety.”
Legislators said that DOT should review
carrier policies to ensure they conform
with the regulations promulgated under
the ACAA (Representatives Mineta and
Hammerschmidt; Senators Metzenbaum
and Dole). They also said a purpose of
the rule was to ensure consistency in

carrier policies (Senator Cranston;

Representatives Mineta and Snyder).

To review carrier procedures against
the criteria of a nondiscrimination rule
and to ensure consistency among carrier
procedures clearly implies the power to
constrain carrier discretion. DOT has
this authority under the ACAA and will
exercise it in promulgating and
implementing this rule.

In doing so, the Department is not
mandated to alter existing FAA safety
regulations. We will not do so. When
FAA “finds” that a restriction is
“necessary” for safety, thatis a
legitimate ground for a carrier imposing
a restriction. FAA can be said to have
made a “finding” that a restriction is
“necessary” for safety only when it
issues a regulation mandating that
specific restriction. FAA advice or
suggestions, or carrier practices which
FAA has not found to be unsafe, are not
equivalent to FAA findings that a
restriction is “‘necessary for safety.”

This view is consistent with the
provisions of 49 U.S.C. 1421(a). FAA
safety regulations are “minimum
standards,” i.e., they constitute a
“bottom line” that FAA has found
necessary for safety. The regulations
establish what carriers “need to have”
to be safe. Absent other legal

constraints, carriers have the discretion
to impose additional requirements
intended to enhance safety. Doing so, in
the absence of other legal constraints, is
also consistent with carrier’s common
law obligation to ensure the highest
level of safety.

The ACAA is precisely such a legal
constraint on the carrier’s discretion to
impose additional requirements, above
the “minimum standards” found to be
necessary for safety by the FAA, where
the additional requirements affect
handicapped persons in a way
differently from other passengers.
Where a restriction required as
necessary for safety by an FAA rule
mandates different treatment, the
ACAA does not stand in its way. Where
an optional carrier action, not mandated
by an FAA safety rule, would require
different treatment, the ACAA prohibits
it. :
ATA is correct in saying that 49 U.S.C.
1421{b) refers to maintaining "‘the
highest degree of safety.” This
statement, which in context refers to a
consideration that the FAA is to take
into account in developing its safety
rules, does not constitute a legal basis
on which carriers may ignore
nondiscrimination requirements. Nor,
realistically, can it be read as a legal
mandate that carriers take every action
that would arguably enhance safety.
Newer aircraft may well be safer than
older aircraft. More experienced pilots
may well be safer than less experienced
pilots. It may be safer never to carry any
children or elderly persons, and to
concentrate on carrying only ablebodied
adults. It is probably safer to refuse to
transport any carry-on items in the
cabin. Yet no one, least of all ATA,
would argue that carriers must ground
their old planes and young pilots.
Carriers have discretion, under FAA's
“minimum standard” carry-on baggage
rule, to ban carry-on baggage
completely, but few if any do so.
Carriers regularly carry large numbers
of children and elderly passengers. All
these carrier actions are sensible, and
fully consistent with law. 49 U.S.C.
1421(b} is not a mandate to the contrary
in these areas, any more thanitisa
mandate to impose restrictions on
handicapped passengers that are not
necessary for safety, as determined by .
an FAA rule,

The several employment practices
cases ATA cites do not stand for the
proposition that an assertion of a safety
rationale for a carrier practice must
necessarily triumph over
nondiscrimination requirements. They
simply stand for the proposition that
there are some fact situations that lead
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courts to conclude that a particular
carrier practice involves a bona fide
occupational qualification or business
necessity. That a court believes that a
carrier has shown a sufficient safety
rationale to establish that a 62 year old
flight engineer or a pregnant flight
attendant should not be employed does
not demonstrate that DOT is legally
precluded from implementing the ACAA
in a way that constrains carrier
discretion.

Where courts have directly
considered a carrier’s treatment. of
handicapped passengers, the results are
mixed. Sometimes (e.g., Anderson and
Adamsons, supra) carrier actions are
upheld. Other times (e.g.. Angel v. Pan
American World Airways, 519 F. Supp.
1173 (D.D.C., 1981}); Jacobson v. Delta
Airlines, 742 F. 2d 1202 [9th Cir., 1984))
carriers actions are rejected. In all these
cases, carriers asserted safety rationales
for imposing restrictions on
handicapped passengers. In all cases,
the courts examined these rationales on
their merits; they did not simply
determine that the assertion of a safety
concern ended the inquiry.

The decisions in all four of these
cases are consistent with this final rule.
The final rule permits carriers to
exercise their discretion under 49 U.S.C.
1511 to exclude passengers who would
or might be inimical to the safety of
flight (Adamsons). It defers to an FAA
rule permitting restrictions on exit row
seating (Anderson). It would prohibit
attendant requirements for persons who
can assist in their own evacuation
(Angel) and administrative requirements
for handicapped passengers that are not
required for all passengers {(Jacobson).

Consistent with the Department’s
decision in the Southwest Airlines case,
the Department also determines that if
the FAA has not concluded that less
restrictive carrier procedures are
inconsistent with safety, then carrier
requirements which are more restrictive
of handicapped passengers would not be
necessary for safety, and are therefore
inconsistent with the ACAA.

ATA relies on language in PVA v.
CAB for the proposition that airlines
must have “decisional discretion” in
many aspects of providing service to
handicapped passengers. That decision
pointed out, however, that the old Part
382 significantly limited the discretion of
airline personnel. 752 F. 2d at 720~-21.
Carriers were not to have “unbridled
discretion.” /d. at 721. Clearly, the
decision does not stand for the
proposition that an agency rule may not
limit carrier discretion in any way. The
only argument is over what the
constraints are. Against the background
of the ACAA (see discussion below

under “Carrier Discrimination”), the
Department is amply justified in
concluding that constraints differing
from those of the CAB version of Part
382 are well within the scope of the
ACAA, since these constraints are
necessary in order to solve the kinds of
problems which the statute addresses.

In discussing the CAB's resolution of
these issues, the courtin PVA v. CAB
said that it could not say that “the
agency's decision * * * manifests a
clear error in judgment” or that the
CADB's regulatory language “lacked a
rational basis,” such that the PVA’s
Administrative Procedure Act challenge
to this portion of the regulation would
prevail.

This finding cannot fairly be said te
have established that the CAB's
resolution was in some sense legally
mandatory or binding. It has not
established a legal requirement for DOT
to copy the former Part 382. Like the
CAB under the statutes it implemented,
the Department is free to exercise its
reasonable “decisional discretion”
under the ACAA, even where the
substantive result may differ from the
CAB's 1982 decisions.

PVA correctly points out that the
Senate Report suggested that DOT “may
wish to refer to existing regulations
* * *including, but not limited to * * *
[the existing] 14 CFR part 382 * * *" (S.
Rept. 90400 at 5 (1986)). Clearly,
Congress did not mandate that DOT
would be bound to photocopy the old
version of the rule.

3. Basis for the Rulemaking

Comments—ATA argued that DOT
may not use the regulatory negotiation,
and any tentative agreements reached
by the advisory committee, as a basis
for the proposed rule, since final,
binding consensus was never reached.
ATA also contends that the proposed
rule is not based on adequate
information concerning the need for this
rule; i.e., an independent body of
information supporting the need for any
new rule, and for this proposal in
particular. DOT failed to explore
alternative approaches like simply
making the CAB version of part 382
applicable to all air carriers.

PVA suggested a number of bases for
the rulemaking. These included the
legislative history of the ACAA (i.e., the
inability of the old part 382 regulations
to prevent discrimination and
inconsistency), post-1982 changes in the
industry (i.e., a more detailed rule is
needed in a deregulated environment),
the material in the record of the
proceeding {including material provided
by or for the advisory committee), and

- complaints filed with DOT.

DOT Response—ATA correctly points
out that there was no final, binding
agreement reached through the
regulatory negotiation. However, the
parties to the regulatory negotiation
provided a substantial volume of
material and contributed much valuable
information to the discussions. Public
meetings and input from non-members
of the advisory committee produced
additional information. All of this
material became part of the basis for the
NPRM.

The Department committed to the
parties that, to the greatest extent
feasible, it would use tentative
agreements reached by the committee as
the basis for portions of the NPRM. We
did so. The NPRM was the Department’s
proposal; it did not purport to be a
consensus proposal of the committee.
Nevertheless, the information generated
through the regulatory negotiation
process is properly part of the record
and basis for this rulemaking.

If ATA is contending that some
separate, independent basis or body of
information is a prerequisite to issuing
an NPRM, it misunderstands the
regulatory process. An NPRM is
intended to be a vehicle for securing
comments and data that will form the
basis for a final rule. Beyond the
ACAA's statutory requirement for .
rulemaking, no other basis is needed for
the NPRM.

The Department did consider simply
publishing an interim final rule applying
the old version of part 382 to all carriers.
This consideration is a matter of public
record, and was known by members of
the regulatory negotiation advisory
committee, and the ATA knew this fact
when it agreed to participate in the
negotiation. The Department did not
follow this course for several reasons.
First, it responded to requests from
parties that the rulemaking be produced
through regulatory negotiation. Second,
it was aware that the old part 382 did
not address a number of issues of
concern to passengers and carriers.
Third, under the statute, DOT was not
bound to use the old rule without
change. Fourth, the legislative history
indicated that Congress was deeply
dissatisfied with carrier actions under
the old rule (see discussion below under
“Carrier Discrimination”). The
rationales for additional rulemaking
suggested in PVA's comments have
substantial validity, and constitite
additional grounds for moving to a new,
more detailed, regulation in place of the
old Part 382.
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4. Preemption of State Law

Comments—ATA urges that the rule
expressly preempt state laws protecting
persons with disabilities as applied to
the provision of air transportation. The
rule is national in scope, part of the
Federal regulation of air travel, and
“occupies the field.” Carriers should not
be subject to differing state-to-state
regulation as well as Federal regulation.
ATA also cites section 105 of the FA
Act, which preempts from state law
matters affecting “services” to airline
passengers.

PVA opposes a preemption provision.
1t is not necesssary and could restrict
other options for improving the
accessibility of air transportation (e.g.,
through state enforcement that may be
more responsive to complainants than
DOT), and could have unintended
consequences (e.g., unintended coverage
of hotel accommodations that are part of
an air travel package). Any state
regulations that directly conflict with the
rile would be preempted, in any case.
Also, section 105 is a narrow statute,
which does not preclude all state
regulation in matters related to air
transportation.

DOT Response—This is a gdetailed,
comprehensive, national regulation,
based on Federal statute, that
substantially, if not completely, occupies
the field of nondiscrimination on the
basis of handicap in air travel.
Moreover, providing transportation to
passengers is clearly a “service” within
the meaning of section 105 of the FA Act
{49 U.S.C. 1305(a}(1)}, bringing that
statute’s preemptive force into play.
courts have found that section 105
preempts state law in the area of
nondiscrimination on the basis of
handicap (Anderson, supra, 619 F. Supp.
at 1198; 818 F.2d at 57; Hingson v.
Pacific Southwest Airlines, 743 F.2d
1408, 1415 {9th cir., 1984)).

Consequently, interested parties
should be on notice that there is a strong
likelihood that state action on matters
covered by this rule will be regarded as-
preempted. However, the Department
will offer its opinion on preemption
matters on a case-by-case basis, where
it i3 requested.

5. Carrier Discrimination

Comments—ATA contends
adamantly that carriers do not
discriminate against handicapped
passengers. The industry provides good
service to persons with disabilities,
providing many accommodations and
carrying wheelchairs, for example, with
minimal problems of loss or damage.
(Advance notice is important to
permitting accommodations to be made,

ATA adds). ATA complains that the
tone of the NPRM unfairly made it
appear that carriers regularly
discriminate. Indeed, ATA says, there is
little evidence of well-founded consumer
complaints of discrimination,
Occasional incidents of insensitivity, or
passenger service mistakes that
sometimes can affect any passenger, do
not equate to a pattern of
discrimination.

PVA views the matter differently. The
“horror stories” and documented
complaints of many handicapped
passengers, language in carrier manuals,
comments of some carriers to the
docket, and the absence of adequate
physical accessibility and
accommodations all provide evidence of
discriminatory attitudes and practices
on the part of carriers and their
personnel. PVA also points to the
legislative history of the ACAA, which
makes numerous references to carrier
discrimination and arbitrariness.

DQOT Response—The debate between
carriers and disability groups on this
issue takes on, at times, a rather
unhelpful “No, I didn’'t—Oh yes you did”
tone. It is fair to say that no one
attempts to paint carriers as "bad guys”
who, because of some animus against
persons with disabilities, set out
deliberately to make handicapped
passengers’ travel experiences
miserable. It is also fair to say, based on
the record of the rulemaking, that
carriers—from a mixture of motives
including safety, carrier convenience,
and uncertainty about how to
accommodate handicapped
passengers—take actions which many
passengers with disabilities view as
discriminatory.

This debate is, in one important sense,
irrelevant to this rulemaking. The
Department is charged with
implementing the ACAA, which
prohibits discrimination. Whether or not
carriers engage in widespread
discrimination, the Department has the
duty of promulgating a rule that forbids
discriminatory practices.

However, it is clear from the
legislative history of the ACAA that
Congress believed that a wide variety of
discriminatory practices continued to
exist under the old Part 382 and that
legislative action was necessary to
correct the abuses. For example, the
Senate Report referred to the concern,
post-DOT v. PVA, That handicapped
passengers would be “subject to
discriminatory, inconsistent, and
unpredictable treatment” and mentioned
the concerns of disabled passengers
about discriminatory or inconsistent
requirements. (S. Rept. 40400 at 2
(1986)).

The problems to which the Commititee
and several individual members referred
included refusals to provide
transportation, extra charges,
segregated waiting areas and aircraft

_seating, loss of or damage to equipment,

requirements to sit on a blanket, and
overly long advance notice
requirements. These issues, as well as
the overall issue of ensuring consistency
in airline procedures, are matters which
this rule addresses.

Section-by-Section Analysis

This portion of the.preamble discusses
each regulatory section of the NPRM,
the comments made about it, and the
Department’s responses to the
comments. For convenience, the
regulatory sections are discussed in the
order they appear in the final rule.

Section 382.1—Purpose

NPRM-—The proposed rule stated that
the purpose of the regulation was to
prohibit carriers from discriminating
against qualified handicapped
individuals on the basis of handicap in
the provision of air transportation,
consistent with the safe carriage of all
persons. The proposed provision also
stated three policy aims of the rule—
access to air transportation for
handicapped passengers, imposition of
only safety-related restrictions on their
travel, and predictable services for
them. The section also stated that
nothing in the rule was intended to
impose undue financial burdens.

Comments—PVA objected to the
“undue burdens” and "consistent with
the safe carriage of all passengers”
language of the proposed section. A
large number of other disability
community commenters also objected to
the “safe carriage” language, and a few
of these comments also objected to the
mention of “undue burdens.” The
Architectural and Transportation
Barriers Compliance Board (ATBCB)
and Department of justice (DOJ}
suggested clarifications of the “undue
burdens” language to better express
their views of the application of this
concept. ATA and RAA, while agreeing
that the “safe carriage” and “undue
burdens” concepts were appropriate,
objected to the three policy statements,
which they felt put an inappropriate
gloss on the requirements of the statute.
ATA suggested reducing the section to a
simple statement that the rule was
intended to carry out the statute.

DOT Response--The purpose section
of any regulation is not intended to be
an operative provision. It imposes no
requirements. Nor i8 it intended to set a
tone for the rule that favors one party or
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another’s position. To avoid this pitfall,
and to avoid making policy statements
which, as RAA suggests, may be
superfluous in light of the substantive
sections of the rule, we have concluded
that the ATA's suggestion of simplifying
the section has merit, Therefore, the
final rule section states that the purpose
of the rule is to implement the ACAA
and recites, verbatim, the language of
the Act. The Department also agrees
with commenters that the Department
would not have the authority, under the
ACAA, to impose undue administrative
or financial burdens on carriers, or
cause them to alter the nature of their
programs. The rule hasg been designed to
avoid doing so. Some potential
requirements, which may increase
carrier burdens, are among those about
which comment ig being sought in the
accompanying ANPRM and SNPRM. At
the time the Department conducts
additional rulemaking pursuant to these
documents, we will consider whether
additional steps to avoid undue burdens
are needed, as some comments (e.g.,
from DOYJ) suggested.

We would point out that, as with any
OST regulation, regulated parties may
avail themselves of the procedures of 49
CFR § 5.11 if they believe that an
exemption is warranted from any
provision of the rule, for undue burdens
or other reasons. To be considered
favorably under this procedure, an
exemption request must be based on
special circumstances faced by the party
requesting the exemption that make it
impracticable to comply with the
generally applicable requirement.
Exemptions are not intended tobe a
backdoor device for amending a rule;
issues considered during the rulemaking
or matters which apply to a class of
regulated parties are not appropriate
grounds for an exemption request,

Section 382, 3—Applicability

NPRM—The NPRM would have
applied the rule to all air carriers
providing air transportation. An
exception was made for indirect air
carriers, to whom provisions concerning
aircraft operations would not have
applied (on the assumption that indirect
air carriers, by definition, do not engage
in aircraft operations). Finally, the
section stated that nothing in the rule
was intended to authorize or require
carrier noncompliance with an FAA
safety rule.

Comments—ATA suggested that the
language of the proposal concerning
compliance with FAA safety rules was
unnecessary. It recommended adding a
provision disclaiming application of the
rule to services or facilities of air
carriers which are provided or located

in foreign countries and controlled by
foreign governments and where U.S,
carriers have no authority to require
compliance with DOT regulations. ATA
agreed with the proposed exclusion of
coverage for indirect air carriers, as did -
RAA, which also suggested excluding
charter flights on the basis that they
were negotiated contracts.

PVA disagreed with the exclusion for
indirect air carriers, citing several
examples of situations in which indirect
carriers may provide services covered
by the provisions of the rule relating to
flight operations (e.g., seat assignments
made by tour operators, arrangements
for baggage handling by a tour operator
representative accompanying a flight,
provision of flight information, making
arrangements related to service animals,

- etc.).

PVA also suggested using regulation
of indirect air carriers as a mechanism
for extending coverage to foreign air
carriers in some situations (e.g., by
prohibiting a U.S. tour operator from-
booking a tour on an inaccessible
foreign airline). Another PVA suggestion
relating to foreign carriers would
involve amending the Department's
section 504 regulation for Federally-
assisted airports to require the airports
to include provisions in their leases with
foreign carriers obligating the carriers to
meet regulatory standards equivalent to
those of this regulation. PVA also asked
for an amendment to the Department’s
section 504 regulation to cover carriers
receiving Essential Air Service (EAS)
subsidy.

PVA, like ATA, suggested that the
proposed paragraph on FAA safety
regulations should be deleted. Finally,
PVA said that the rule should require
nondiscrimination on the basis of
handicap in carriers’ employment
Practices, at least for those jobs
involved in the provision of air
transportation. Since the statute applies
to carriers “in the provision of air
transportation,” and since pilots,
baggage handlers, ticket agents, etc., do
work related to providing air
transportation, PVA argued, the statute
should be read to prohibit
discrimination in filling such positions.
ATA strongly disagreed with PVA on
this point, saying that there was no
basis in the statute for coverage of
employment practices,

Some other disability organizations
and state and local government
commenters agreed with PVA with
respect to coverage of indirect carriers
under all provisions of the regulation.
The National Air Carrier Association
argued against any coverage of charter
flights, especially on flights chartered by

the Department of Defense. The
International Air Transport Association
(IATA) suggested that the rule should
clarify that foreign travel agents and
foreign providers of airport facilities at
non-U.S. locations were not covered by
the rule. The ATBCB concurred in PVA’s
position concerning coverage of foreign
air carriers via lease provisions at
Federally-assisted airports. The NFB
joined the consensus concerning
déletion of the FAA safety rule
language.

DOT Response—All parties who
addressed the subject suggested that the
FAA safety rule language of the NPRM
could be deleted. It is clear, as a matter
of law, that carriers must comply with
FAA safety rules. However, re-
emphasizing this point in the regulation,
while perhaps not legally essential, is
not harmful, and is a useful reminder of
the relationship between
nondiscrimination requirements and
FAA safety rules, We would also point
out that FAA, in addition to "CFR"
regulations, issues Airworthiness
Directives which have mandatory effect
on carriers, and also issues guidance
interpreting regulations. This provision
is intended to encompass any FAA
safety issuance having mandatory
effect.

The Department does not agree with
ATA that it is appropriate to exclude
from coverage all activities of U.S.
carriers carried out in foreign countries.
The ACAA clearly applies to air carriers
(i.e., U.S. carriers) in the provision of air
transportation. The provision of air
transportation is not limited, under the
Federal Aviation Act, fo the provision of
air transportation within the borders or
airspace of the United States, By
accepting this suggestion, the
Department would effectively amend the
ACAA to narrow its scope from what
Congress provided.

At the same time, the Department
agrees with IATA’s comment that the
regulation should not cover foreign
travel agents and airport operators at
locations outside the United States.
These parties are not U.S, air carriers;
enforcement action against them, even if
possible legally, would be very difficult
practically. New language has been
added to the regulation excluding these
parties from coverage. .

Extending coverage to foreign air
carriers via their leases at Federally-
assisted airports, as PVA suggests, is
clearly beyond the scope of this
rulemaking. That is, the Department
could not do so under the authority of
the ACAA, to which this rulemaking
pertains, but would need to do so by
proposing an amendment to 49 CFR
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§ 27.71, the Department’s section 504
regulation for Federally-assisted
airports. The Department is not
persuaded that following this suggestion
would be a good idea.

Departmental officials have stated, as
pointed out in the PVA comment, that a
lease mechanism of this kind could have
been used to extend part 382
requirements to non-subsidized carriers,
had Congress not made this unnecessary
by enacting the ACAA. However, there
is a serious issue of whether imposing
conditions on foreign carriers via airport
leases would be consistent with
bilateral or multilateral agreements
governing international air
transportation. This is particularly so if
the lease arrangements purported to
bind foreign carriers’ activities, even
those not carried out in the United
States. If the lease arrangements only
governed activities taking place in the
U.S., the efficacy of the requirements
would be doubtful. PVA's other
suggestion, to prohibit indirect air
carriers from engaging inaccessible
foreign air carriers, is also inadvisable.
There is no evidence that Congress
contemplated any coverage of foreign
carriers. Moreover, many foreign
carriers do charter or tourwork as a
sideline. It would not be economically
rational for them to make modifications
in their facilities and services like those
called for in this rule for a small portion
of their total business. Consequently,
they would probably rather drop out of
providing service arranged by U.S.
indirect air carriers than bear the
expense. The result would be fewer
choices, less competition, and higher
consumer prices for passengers using
the services of U.S. indirect carriers,
without a consequent improvement in
accessibility for handicapped
passengers.

In the NPRM, the Department
proposed to exempt indirect air carriers
from coverage under several sections of
the rule because those sections involved
the direct provision of air transportation
services, which is precisely what
indirect air carriers do not do. The
rationale for the Department’s proposal
was that it was silly to purport to apply
to indirect carriers requirements for
doing in an accessible fashion things
that they did not do at all. PVA did,
however, cite several at least
hypothetical examples of services which
could be provided by indirect carriers
that, if provided by direct carriers,
would be covered by the rule. Indirect
carriers are covered by the general
nondiscrimination provision of section
382.7, which has been changed to
provide that an indirect carrier, if it

offers services that are covered under
the rule for direct air carriers, must also
comply with the provisions in question
with respect to these services or
accommodations. ]

EAS carriers, like other air carriers,
are subject to these regulations. PVA
suggests duplicate coverage under the
DOT 504 rule to cover the possibility of
intrastate carriers receiving EAS
subsidy but not being subject to the
ACAA, as well as a means of applying
fund cutoff sanctions for violations by
EAS carriers. The Department will
include in the NPRM it will publish
concerning the airport accessibility
section of its section 504 rule a proposal
to specify that EAS carriers, as a
condition of financial assistance, must
comply with the applicable
requirements of Part 382. The
Department will do so because, as a
matter of law, any party receiving
assistance is subject to section 504.

The Department agrees with ATA’s
view that covering employment
practices under Part 382, as PVA urges,
has no basis in the statute. The CAB’s
original Part 382 rulemaking, the PVA v.
DOT litigation, the text of the ACAA,
and the statute’s legislative history all
focus on the provision of air
transportation services to passengers
with disabilities; they do not raise the
issue of employment practices in any
way. The ACAA requires that services
and facilities be provided to
handicapped passengers without
discrimination; it is silent with respect
to the rights of those who provide the
services. Carriers, like other private
employers, are subject to various
Federal and state requirements for
nondiscrimination in employment. It is
these requirements, not the ACAA, that
would provide recourse for any person
who believed that a carrier had
discriminated in employment.

Finally, the Department sees no basis

- under the statute for excluding charter
service from the regulation. Charter
service is, of course, different from
scheduled service in many respects. But
it is air transportation provided by an
air carrier, which means that the ACAA
covers it.

Section 382.5—Definitions

NPRM--The NPRM defined a
‘‘qualified handicapped individual” as
meaning, for purposes of receiving air
transportation, one who has a valid
ticket and presents himself or herself at
the airport and who meets reasonable,
nondiscriminatory contract of carriage
conditions applicable to all passengers.
Other definitions in the NPRM were
largely adapted either from existing

section 504 or Federal Aviation Act
sources.

Comments—Most comments focused
on the definition of qualified
handicapped individual, as applied to
the provision of air transportation. ATA,
and other industry commenters,
objected to the NPRM definition as
insufficient. They recommended use of |
the definition found in the original CAB
version of part 382.

ATA points to language in the Senate
Report for the bill that became the
ACAA which says that “The phrase
‘otherwise qualified handicapped
individual’ is intended to be consistent
with DOT's definition in [the existing
regulation as issued by the CAB]." ATA
also refers to the affirmance of the
CAB’s definition of this term in PVA v.
CAB, 752 F. 2d 694, 720-21 (D.C. Cir.,
1985) in support of its position. The CAB
version of the language, as distinct from
the NPRM version, ATA contends, is
necessary to provide the discretion to
carrier personnel to determine when a
handicapped person can safely be

" carried.

PVA generally agreed with the NPRM
definition; it specifically argued that the
“willingness to comply’ language of the
original Part 382 should not be made
part of the definition, since it implied
that handicapped persons were
somehow more intractable than other
passengers. Other disability community
commenters agreed with PVA on these
points. PVA suggested adding langauge
that would cover provision by carriers
of services such as air cargo and parking
lots, language that would cover persons
who attempt to use carrier services but
cannot for lack of accommodations to
their disabilities, and language to clarify
that handicapped persons do not cease
to be “qualified” because their tickets
were for a different flight than they
wound up taking (e.g., because of a
cancellation of the original flight).
Finally, PVA viewed the “contract of
carriage” conditions language of the
NPRM as superfluous, since all
passengers have to comply with such
conditions.

There were some comments on the
definition of “handicapped individual.”
ATA supported removing references to
the “is regarded as having an
impairment” basis for being considered
handicapped as relevant only to
employment situations, not air travel.
Two disability organizations
commented on this point, one agreeing
with ATA and the other disagreeing.

ATA made two suggestions for
technical changes to other definitions.
These included a reference to carrier
control of a “facility” and more specific
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language defining an “indirect air
carrier.” PVA asked for either a more
inclusive definition of “scheduled air
service"” or, preferably, the elimination
of the definition and the application of
all requirements of the rule to both
scheduled and non-scheduled service.
One disability organization asked for a
definition of “hearing impaired” and
another for a definition of “ground” and
“boarding” wheelchairs.

DOT Response—With respect to
“handicapped individual,” the
Department is not removing the
references to “is regarded as having an
impairment.” This provision is in the
ACAA itself and it is also consistent
with Section 504 and Federal Section
504 rules, as well as the 1982 CAB
version of Part 382. There is no reason to
delete it.

We have adopted ATA’s suggested
changes in “facility” and “indirect air
carrier,” which appear to be useful
clarifications of the terms consistent
with the rule’s purposes. In response to
the PVA comment about “scheduled
service,” we have modified the
definition to include a reference to the
carrier's published schedules and
computer reservation in addition to the
reference to the Official Airline Guide.

With respect to “qualified
handicapped individual,” the
Department is aware that the legislative
history of the ACAA includes a
statement that the new rule's definition
should be “consistent” with that of the
existing part 382. A statement of
intention in legislative history falls well
short of being a statutory requirement,
of course. Moreover, in order to achieve
“consistency” between the substantive
effect of the old Part 382 definition and
the current rule, it is not essential to
photocopy the words of the original
definition. To the extent that comments
from the ATA and other parties suggest
that we are legally bound to repeal the
original definition verbatim, we
disagree.

The elements of the definition of
qualified handicapped individual in the
original part 382 definition are all found
in this final rule. The new definition of
“qualified handicapped individual”
itself (“purchases or posesses a valid
ticket for air transportation * * * and
presents himself * * * at the airport
for * * * the flight * * *.”) covers the
same ground as a phrase in the old
definition (“who tenders payment for air
transportation”), though the new version
is more specific.

0Old (c)(2) (“whose carriage will not
violate the requirements of the Federal
Aviation Regulations * * * or, in the
reasonable expectation of carrier
personnel * * * jeopardize the safe

completion of the flight or the health or
safety of other persons * * *."})
concerns the question of when a
handicapped person may be denied
transportation for safety-related
reasons. In this final rule, this function is
performed by § 382.31(d), which
references several authorities under
which carrier personnel may deny
transportation to any individual on
safety grounds. Section 382.31(d)
provides “decisional discretion” fully
consistent with the provisions of the
Federal Aviation Act and Federal
Aviation Regulations concerning
refusals to provide transportation, and
repitition of the same essential authority
in this definition is unnecessary. Of
couse, it would be inappropriate to
grant, or give the impression of granting,
more or different authority through a
definition than the substantive portion
of the rule, and the statutes and rules
cited therein, would provide.

01d (c)(3) concerns the question of
when a carrier may require that an
individual have an attendant in order to
be provided transportation. It says that
a qualified handicapped person is one
who—

is willing and able to comply with reasonable
requests of carrier personnel or. if not, is
accompanied by a responsible adult
passenger who can ensure that the requests
are complied with. A request will not be
considered reasonable if: (i) It is inconsistent
with this part; or (ii) It is neither safety-
related nor necessary for the provision of air
transportation.

In this rule, § 382.35 governs the
situations in which a carrier may require
a handicapped passengers to travel with
an attendant, in order to be provided
transportation. This section permits
carriers to require attendants for
persons who, because of a mental
disability or severe hearing and vision
impairments, are unable to understand
the safety-related instructions (e.g.,
required safety briefings). Section 382.35
also includes criteria pertaining to other
persons for whom an attendant may be
required for safety reasons (e.g.,
inability to assist in one's own
evacuation}. No participants in the
regulatory negotiation or commenters on
the NPRM suggested other categories of
person who would be unable to comply
with carrier personnel’s safety-related
instructions.

The reference in the new definition of
“qualified handicapped individual” to
meeting “reasonable nondiscriminatory
contract of carriage requirements
applicable to all passengers”
encompasses the meaning of
“willingnes” to compy with reasonable
requests of carrier personnel. All
passengers, handicapped or not, are

required to comply with such conditions,
one of which, explicitly or implicitly, is
compliance with reasonable carrier
requests. A passenger who refuses to do
so (and it is refusal to comply, not the
seeing attitude of “willingness,” that is
really to the point), whether or not
handicapped, may properly be the
subject of adverse action by the carrier.
(It is axiomatic, of course, that a carrier
request that is inconsistent with this
regulation is not a reasonable request.)

For example, if an FAA safety rule
provides that only persons who can
perform certain functions can sit in an
emergency exit row, then carrier
peronnel can request, consistent with
this Part, that individual unable to
perform these functions sit in another
row. A person who refused to do so—
whether a passenger with a disability or
a passenger traveling with small
children—could properly be denied
transportation by the carrier. On the
other hand, someone would not cease to
be a qualified handicapped individual
because he or she declined with a
request that was inconsistent with the
regulation {e.g., refused to respond to a
‘“quiz" about the content of safety
briefing}. ’

We do not agree with PVA that
retaining the “willingness to comply”
concept burdens passengers
unnecessarily or implies that
handicapped passengers are less
cooperative than others. It is not
unreasonable, in the Department's view,
to condition membership in a protected
class on compliance with requirements
applicable to all passengers as well as
legitimate safety-related requirements
that may be specific to members of the
class.

In every substantive respect, then, this
final regulation achieves the pbjective of
consistency with the old Part 382's
definition of “qualified handicapped
person.” At the same time, the new
definition has been drafted to be
simpler, more understandable, and less
likely to create duplication or confusion
with the relevant substantive sections of
the regulation. Permitting duplicative or
inconsistent standards on the same
subject in a definition and a substantive
section of the rule would reduce the
predictability that is one of the goals of
the regulation and would substantially
complicate enforcement. It could also
lead to uncertainty which could result in
arbitrary actions by carriers.

Some of PVA's additional concerns
about the definition are addressed by
paragraphs (a) and (b) of the definition,
which concern obtaining tickets and
information, using the carrier's ground
facilities, etc. These paragraphs were
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otherwise not the subject of comment,.
We agree with PVA that the fact that a
person first bought a ticket for a
cancelled flight, rather than the flight the
person actually took, should not render
the person “unqualified.” The point is
obvious enough that it seems
unnecessary to state it in the regulatory
text, however. We have changed the
provision concerning purchase of a
ticket to include situations where a
handicapped person makes a good faith
effort to buy a ticket but is frustrated by
barriers (e.g., a deaf person is unable to
buy a ticket because the carrier’s TDD is
out of order).

Section 382.7—General Prohibition of
Discrimination

NPRM—The NPRM would prohibit a
carrier, directly or through contracting
or licensing, from discriminating on the
basis of handicap in providing air
transportation, requiring a handicapped
person to accept special services not
requested by the passenger, excluding a
handicapped person from generally
available services that he or she can
use, or retaliating against any
handicapped person for asserting rights
under the ACAA or Part 382.

Cbmments—PVA generally supported
the NPRM provision, particularly the
prohibition of discrimination via
contract. PVA pointed out that such
provisions are typical of regulations
implementing Federal civil rights laws.
PVA also suggested adding language to
the “no retaliation” provision saying
that it applied to persons acting on
behalf of handicapped passengers, as
well as to the passengers themselves,

ATA recommended deleting the
section and replacing it with a one
sentence statement tracking the
nondiscrimination language of the
ACAA itself. ATA suggests that to do
more would unreasonably expand the
scope of the ACAA, the language of
which does not mention any parties
other than air carriers themselves. ATA
also requested the deletion of the
proposal to prohibit mandating special
services (e.g., preboarding), saying that
this could disrupt or delay operations
and make it difficult to administer
required special briefings. ATA also
objected to the tone of the “no
retaliation” section, saying that it
unfairly implied that airlines engaged in
discriminatory acts.

RAA and several individual carriers
agreed with ATA's position regarding
preboarding, while a number of disabled
individuals and disability groups
supported the prohibition on mandatory
special services of this kind. The ATBCB
suggested that it was appropriate to
offer, but not require, preboarding. A

few carriers suggested softening the “no
retaliation” language by substituting
“take adverse action.” A few disability
groups supported PVA’s suggestion for
retaining the “no retaliation” language.

NFB suggested deleting “‘except when
specifically permitted by another section
of this part” from the end of the
provision prohibiting the exclusion of
handicapped persons from generally
available services.

DOT Response—Elsewhere in its
comments, ATA argues strongly that
standards and principles derived from
section 504 of the Rehabilitation Act of
1973 should govern implementation of
the ACAA. We agree. It is completely
consistent with section 504 to prohibit
discrimination directly, or through
contractual, licensing or other
arrangements. Virtually every Federal
Government regulation implementing
section 504 has such language on
“general nendiscrimination” (see for
instance the Department of
Transportation’s section 504 rule, 49
CFR 27.7(b)(1)}). The original CAB
version of part 382, which ATA in many
other respects takes as its model,
includes similar language. See former 14
CFR 382.7. Other Federal civil rights
rules have similar language (see for
instance the Department’s rule to
implement Title VI of the Civil Rights
Act of 1964, 49 CFR 21.5(b)(1)). This
issue is discussed further under § 382.9
below.

With respect to the issue of
mandatory special services, that of
preboarding aroused the greatest
interest. Carriers typically offer
passengers the opportunity to preboard;
this is well, since it permits parents with
small children, persons with disabilities,
and others the opportunity to get settled
in their seats before other passengers
board. Many persons with disabilities
take advantage of this opportunity. A
carrier policy that requires persons
identified by carrier personnel as
handicapped to preboard, whether they
want to or not, runs afoul of a
requirement not to discriminate,
however. It involves singling out for
special treatment, on the basis of a
disability, individuals who believe
themselves to be perfectly able to
enplane with the general passenger
population (e.g., a blind or deaf person
who does not have a mobility
impairment]).

No FAA regulation requires any
passenger to preboard and carriers’
comments did not provide any other
cogent safety rationale for required
preboarding under this rule. Some
carrier comments suggested that
mandatory preboarding facilitated

" providing the FAA-mandated special

safety briefings for passengers who may
require assistance in an emergency
evacuation. It may well be easier to
administer these briefings for
passengers who preboard. While
administering these briefings after all
passengers have boarded may create
inconvenience, the briefings can
nonetheless occur, and convenience is
not a proper basis for imposing '
restrictions on handicapped passengers
under the ACAA.

For these reasons, the by contract
and otherwise” and “no mandatory
special services” provisions will remain
unchanged; the latter now makes
specific mention of preboarding.

With respect to the "'no retaliation”
section, the Department will adopt both
the PVA comment that its protection
should extend to persons who act on
behalf of handicapped passengers and
the carrier comment that the word
“retaliate” should be changed to “take
adverse action,” as a means of
moderating the provision's tone.

The substance remains the same. It is
a clear violation of any
nondiscrimination statute for a
regulated party to take action against a
member of the protected class because
that person asserted his or her rights
under the statute. PVA alleged, and
ATA denied, that some carriers have
“blacklisted™ handicapped passengers
who were viewed as *‘troublemakers”
because they too actively asserted what
they viewed as their legal rights. The
Department hopes that this allegation is
unfounded. It is clear that such action
would be contrary to this regulation.

The Department will retain the
“except when specifically permitted by
another section of this Part” language.
There may be a few instances (e.g., exit
row seating under § 382.37 and the FAA
safety regulation it references] in which
some persons with disabilities may be
excluded from services available to the
general passenger population. This
language avoids regulatory
inconsistency in such cases.

Section 382.9—Assurances from
Contractors

NPRM—This section proposed that
carriers’ agreements with contractors
who provide services directly to
passengers, including carriers’
agreements of appointment with travel
agents, would include a clause
prohibiting discrimination on the basis
of handicap by the contractors in
activities performed on behalf of the
carriers. .

Comments—ATA made the same
argument here as with respect to the
mention of contractors under the
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previous section, adding that obligations
apply to contractors in other contexts
simply because Federal civil rights laws
apply to recipients of Federal financial
assistance.

PVA argues for expansion of the
proposed section, saying that it should
not be limited to activities of contractors
in providing services directly to
passengers (e.g., it should apply to
contract baggage handlers who never
see a passenger, but may load his or her
wheelchair onto the aircraft) and that it
should not be limited to contractors’
activities on behalf of carriers (e.g., that
travel agents should be required to make
their offices physically accessible). As
with carriers, PVA says that contractors’
employment practices should be
covered.

Several individual carriers agreed
with ATA that this section should be
deleted; IATA added that it should be
clarified that travel agents outside the
U.S. are not intended to be covered. A
number of disability groups argued for
retention of the section, saying that
travel agents and contractors should not
be allowed to discriminate. The ATBCB
suggested that the regulation should
include a standard assurance clause.

DOT Response—As discussed under
§ 382.7, the Department believes that
under the ACAA, like section 504 and
other civil rights laws, the actions that
contractors take on behalf of regulated
parties, like the actions regulated parties
take themselves, are subject to
nondiscrimination requirements.

ATA errs when it attributes coverage
of contactors under other Federal civil
rights statutes to the fact that regulated
parties receive Federal funds. This is
because ATA's argument confuses the
event that triggers coverage with the
application of that coverage, once
coverage has been triggered. Under
section 504, for example, the receipt of
Federal assistance triggers the
application of nondiscrimination
requirements {o Federally—assisted
transit authorities. Without Federal
funds, there is no regulated party. Under
the ACAA, being an air carrier
providing air transportation triggers
coverage under nondiscrimination
requirements. Congress specifically
decided, in response to the Supreme
Court's decision in PVA v. DOT (which
said section 504 did not apply to airlines
which did not receive Federal
assistance), that carriers would be a
regulated party without receipt of
Federal funds.

Once Congress has designated who
the regulated party is, all the regulated
party’s activities that affect the
protected class are subject to
nondiscrimination requirements.

Otherwise, the purpose of the statute
could not be acheived. If a contractor to
the regulated party (e.g., a private bus
company that provides bus service on
certain routes, a security screening
contractor for an airline) performs
functions which the regulated party
would otherwise perform with its own
employees, and which affect
handicapped persons, the contractor’s
activities are subject to the same
nondiscrimination requirements that
would apply if the regulated party’s own
employees performed them. The transit
authority cannot ignore requirements for

-transportation of handicapped persons

on a certain route because a contractor
provides that service; an air carrier
cannot ignore the application of part 382
to security screening because a
contractor performs this task.

Any party subject to a
nondiscrimination statute like section
504 or the ACAA may contract out its
functions; it can never contract away its
responsibility to ensure

-~ nondiscrimination.

Under § 382.7, all discrimination by
carriers via the actions of contractors is

~ prohibited, regardless of the role played

by contractors. Section 382.9 focuses on
those contractors who provide services
to handicapped passengers. A written
assurance makes sense to formally put
these contractors and the carriers on
contractual notice of their obligations
and to provide a contractual means by
which the carrier can effect changes in
the contractors’ behavior, when
necessary. This applies alike to
contractors who have direct personal
contract with passengers [e.g., for
security screening) and those who
perform services which do not
necessarily include personal contact
(e.g.. baggage handling). On the other
hand, contractors who may perform
services for the carrier, but not as such
for passengers (e.g., the airline's
accounting firm or a repair station for
aircraft), are not intended to have to
provide assurances.

The Department disagrees with PVA's
comment that this section should require
travel agents’ offices to be subject to
physical accessibility requirements or
that activities of travel agents other than
those on behalf of air carriers should be
covered. Travel agents perform the
function of acting as agents for the sale
of air carrier tickets. As long as that
function is available to handicapped
persons, by one means or another, and
travel agents do not discriminate against
handicapped persons in performing it
{e.g., by declining to accept orders from
handicapped passengers because they
believe making reservations for them
involves extra waork), the statute is

satisfied. In addition, adding physical
accessibility requirements for travel
agents’ offices would raise serious
questions about undue burdens and
present perhaps insurmountable
enforcement problems. It is also unlikely
that the language of the statute can be
viewed as applying physical
accessibility standards to travel agents.

It is likewise doubtful that the
activities of travel agents on behalf of
Amtrak, tour bus companies, cruise ship
lines, or European ski resorts can be
covered under a statute relating to the
provision of air transportation by U.S.
air carriers. Also, just as carriers’
employment practices are not covered
by the ACAA, contractors’ employment
practices are not covered. The ACAA
aims at nondiscrimination in the
provision of services to passengers, and
it simply is not an employment
discrimination statute. As mentioned in
the discussion under § 382.3, the
Department agrees with IATA that
foreign travel agents ought not be
covered under the regulation, and
language to this effect has been added
here.

While some other civil rights
regulations do include boilerplate
assurance language, we do not, in
contrast to ATBCB, see the need for
such standard language in this section.
The assurance involved is quite simple
it will recite, in substance, that the
contractor may not discriminate, in the
performance of its functions for the
carrier, on the basis of handicap, -
consistent with the ACAA and part 382,
and that compliance with this obligation
is a material term of the contract. The
assurance would also reference the
contractor’s obligation to comply with
directives of the carrier's complain!s
resolution officials (CROs) in matters
covered by this rule.

Section 382.21—Aircraft Accessibility

NPRM~—The NPRM proposed that
new aircraft would have several
accessibility features. There would be
movable aisle armrests either on all
aisle seats or, alternatively on between
2-12 aisle seats, depending on the gize
of the aircraft. In aircraft with
lavatories, an on-board wheelchair
would have to be provided on request
{with 48-hour advance notice). There
would have to be fully accessible
lavatories in aircraft with 200 or more
seats and lavatories with accessibility
features in aircraft with 60-199 seats.
However, carriers would not have to -
remove a revenue seat in order to
provide accessible lavatories. Part 121
aircraft with more than 30 seats would
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have on-board stowage capacity for at
least one folding wheelchair.

These requirement would apply to
new aircraft (i.e., those delivered more
than two years after the rule’s effective
date). Existing aircraft would not have
to be retrofitted for accessibility,
although as cabins were refurbished,
relevant accessibility features would be
added. Aircraft delivered to the carrier
within two years of the effective date of
the rule would have to meet the new
aircraft requirements to the extent not
inconsistent with structural,
configuration, or contractual limitations.
Aircraft with 30 or fewer seats would
have to meet the new aircraft standards
to the extent not inconsistent with
structural, weight and balance,
operational and interior configuration
limitations.

1. Movable Aisle Armrests

Comments—PVA favared having such
armrests on all aisle seats, saying that it
would increase opportunities for
accessibility, provide for transportation
in a more integrated setting, and make
unnecessary a priority seating system to
ensure that handicapped passengers are
directed to the appropriate seats. PVA
also referenced comments from carrier
labor organizations who argued that
having movable armrests would
decrease risks of injury to carrier
personnel from lifting handicapped
passengers over fixed armrests. PVA
also argued that movable aisle armrests
were only minimally, if at all, more
costly than fixed armrests.

ATA, by contrast, argued that putting
accessible armrests on all aisle seats
would be prohibitively expensive. The
economic projections ATA furnished
with its comment forecast annual costs
of $7.1-9.6 million per year for all aisle
seats, and $2.7-3.3 million per year for
the 2-12 aisle seats option. ATS's 20-
year constant dollar cost estimate was
$142.3-192.5 million for all aisle seats
and $54.0-61.4 million for the 2-12 aisle
seats option. ATA also said that it was
not cost-effective to put movable
armrests on all aisle seats, since there
would not be enough handicapped
passengers to warrant having that many
accessible rows. ATA also noted that
for some types of seats {e.g., those with
integrated trays in the armrests],
movable armrests are not feasible. ATA
considered a priority seating system to
ensure that handicapped people got to
use the aisles with accessible armrests
to be unworkable. .

A substantial number of disability
community commenters favored
movable aisle armrests for all aisle
seats, or at least for a larger number
than the 2-12 aisle seats proposed in the

second NPRM option. RAA and some
individual ¢arriers supported the 2-12
aisle seats option, however. A few
manufacturers suggested that costs
would be small. One manufacturer
suggested that movable armrests could
compromise required aisle widths in
some situations.

DOT Response—The Department has
decided to require new aircraft to
include movable armrests on half the
aisle seats in an aircraft. Such armrests
would not need to be installed in seats
where doing so would be infeasible
because of the nature of the armrest
used on a particular seat (e.g., an
armrest with an integrated tray, as
mentioned by ATA’s comment) or where
a handicapped person could not use the
row in question {e.g.. because of an FAA
safety rule concerning exist row
seating).

This requirements represents a
reasonable middle ground between the
two alternatives proposed in the NPRM.
It provides substantially more rows that
are readily usable by persons with
mobility impairments than the 2-12
seats alternative and thereby provides
substantial seating capacity for
passengers with mobility impairments.
At the same time, it halves the cost to
carriers of the 100 percent of rows
option.

We agree with ATA that a priority
seating system could be difficult to
implement. The final rule does not
require such a system. Because carriers
could configure their aircraft in a very
simple way to meet the final rule’s
requirement {e.g., there could be
movable armrests on all the rows on the
right side of the aisle), it would be easy
for carriers to ensure that persons with
mobility impairments would be able to
take advantage of the armrests. No
complex administrative or computer
system would be needed for seat
selection purposes. The rule provides
flexibility to carriers to use an
administrative system, as well as a
cabin configuration approach, to ensure
the availability of seats in a row with an
movable aisle armrest to passengers
who need or request them, however.

Having movable armrests on half the
rows will ensure that a handicapped
passenger can use a seat in any portion
of the aircraft, permitting greater overall
accessibility and enhancing the
provision of services in an integrated
setting. This approach also responds to
carrier employees’ concerns about lifting
passengers during transfer to and from
aircraft seats.

The Department estimates that the
final rule requirement will cost around
$5.6 million per year {$39.4 million in
terms of present value over 21 years). In

our view, this does not constitute an
undue burden under case law
interpreting section 504. Any regulatory
compliance cost is a burden; however,
the cost of movable aisle armrests may
justifiably be regarded as a “due”
burden that is necessary in order to
ensure nondiscriminatory access to all
portions of the aircraft cabin to
passengers with disabilities and
decrease injury risks to carrier
personnel and disabled passengers, as
well as reduce the potential costs of
such injuries. Several million dollars per
year across an industry of the
magnitude of the U.S. air carrier
industry would not seem to burden
unreasonably the operations or financial
health of the industry. Nor would it
cause any fundamental alteration in the
nature of the industry’s “‘program.”

We also point out that, as in other
aircraft accessibility matters, the
Department is not requiring retrofit.
Movable armrests will be required on
new aircraft or when seats are replaced
with newly manufactured seats; carriers
will not have to incur the cost of
replacing existing seats before their time
simply in order to have seats with
movable armrests. This fact should help
to keep costs within reasonable bounds.

2. Accessible Lavatories

Comments—PVA supports requiring
accessible lavatories on aircraft, but
strongly disagrees with the NPRM
provision that would excuse carriers
from providing accessible lavatories if
doing so would entail the loss of a
revenue seat. The application of this
standard would inevitably be arbitrary
and inconsistent with standards
developed in section 504 case law, in
PVA's view. Since providing an
accessible lavatory in aircraft {which
DOT already requires in passenger

rains in its 504 regulation) would not
adversely affect safety, PVA adds, DOT
must impose the requirement under the
ACAA. PVA estimates costs for
providing accessible lavatories,
including costs for the loss of revenue
seats, to be $24 million in initial capital
costs and $96.1 million annually for
recurring costs, which PVAbelieves to
be reasonable and to not impose an
undue burden. PVA comments that the
initial costs would represent about 0.07
percent of airline flight equipment assets
and 0.18 percent of annual operating
expenses.

ATA agrees that it is appropriate to
provide accessible lavatories in new
widebody aircraft, but opposes
providing them in smaller (i.e., 60-199
seat) planes. ATA says that technical
questions about the feasibility and costs



¥

Federal Register / Vol. 55, No. 44 / Tuesday, March 6, 1990 / Rules and Regulations 8021

of accessible lavatories in the smaller
aircraft remain unanswered and that
costs would be extremely high for the
lavatory units themselves, as well as
removal of revenue seats and the
possible need to reconfigure cabins and
relocate galley units. In estimating costs
for accessible lavatories, ATA projects
that revenue seats would need to be
removed in many aircraft. It concludes
that average annual costs for widebody
aircraft (assuming some revenue seat
loss) would be $53.1 million, with an
additional $44 million for smaller
aircraft. On a 20 year constant dollar
basis, ATA's estimates are $1061.4
million for wideébodies and an additional
$878.9 million for smaller aircraft.

Other disability community
commenters favored requiring
accessible lavatories. Some of these
comments suggested that the fully
accessible lavatory the NPRM proposed
for 200+ seat aircraft should be
required on all 60+ seat aircraft. Others
suggested factoring in flight times (e.g.,
an accessible lavatory on any plane
used for a flight of 90 minutes or more).
A number of comments from disability
organizations and other commenters
agreed with PVA that the “no loss of a
revenue seat” language should be
deleted, and that seats should be
removed, if needed, to accommodate the
accessible lavatories. Some carrier and
manufacturer comments asked that
accessible lavatory requirements not be
extended to small (e.g., 30 seat and
below) aircraft.

DOT Response—PVA and ATA agree
that it is appropriate, and, explicitly or
implicitly, not an undue burden on
carriers, to provide fully accessible
lavatories in new widebody aircraft,
regardless of the potential loss of
revenue seats. The Department shares
this view, and will so require. This
requirement will result in new aircraft
with the greatest passenger capacities,
and which make the longest flights,
having a lavatory that handicapped
persons can readily use. Rather than
using the term “widebody,” which may
be imprecise, or the 200 seat cutoff of
the NPRM, which may include some
non-widebody aircraft (e.g.. some
configurations of the Boeing 757), the
Department will apply the accessible-
lavatory requirement to aircraft with
more than one aisle.

The Department is deferring a
decision, at this time, concerning
accessible lavatories in narrowbody and
smaller aircraft. Having accessible
lavatories in these aircraft clearly is
important for passengers; there are more
narrowbody than widebody aircraft in
the fleet, and they provide more flights

than the larger aircraft. At the same
time, the cost and feasibility concerns
raised by carrier comments are worth
serious consideration.

During the period between the NPRM
and this final rule, DOT staff made
inquiries on these matters and were
unable to obtain sufficient information
to make a sound decision. The
Department cannot mandate technical
changes related to accessibility without
adequate information about technical
and economic feasibility, to ensure that
undue burdens are not imposed.
Without additional information, the
Department could have difficulty
avoiding one or both of these pitfalls.
The Department does not agree with
PVA'’s argument that it must require
accessibility features as long as they do
not create a safety problem. The ACAA
bars carrier restrictions on handicapped
passengers’ travel absent safety
necessity. It does not require
accommodations to be provided,
regardless of potential burdens, if the
accommodations are safe.

For this reason, the Department is
issuing an advance notice of proposed
rulemaking (ANPRM) to address, among
other matters, the issue of accessible
lavatories in narrowbody and smaller
aircraft. Subsequently, the Department
would convene a conference concerning
all of these topics. We would intend to
engage aircraft designers, lift designers,
representatives of the disability groups,
and the carriers, in an effort to find
solutions which could provide a
substantive basis for rulemaking in
these areas. If necessary to provide
information or develop facilities, the
Department would also commit
resources to a research contract or
project for these purposes.

3. On-Board Wheelchairs

Comments—ATA opposes any
requirement for providing on-board
wheelchairs. It would be particularly
unfortunate to require on-board chairs
on small commuter aircraft, ATA says,

- because on-board chairs might be

dangerously unstable and storage for
them could require seat removal. In
addition, this requirement would cost
too much: assuming that seat loss would
be incurred for storage of on-board
wheelchairs in smaller aircraft, ATA's
estimated cost is approximately $47
million annually and approximately $940
million over 20 years in constant dollars.
ATA also urged that flight attendants
not be required to assist handicapped
persons in using and moving in the on-
board chairs, which could get in the way
of other flight attendant duties and
could pose risks of injuries to the flight
attendants.

PVA supports requiring on-board
wheelchairs on all aircraft that have
lavatories, but opposes the on-request
(with 48-hour advance notice) feature of
the NPRM, which it views as
unworkable, unfair, and unnecessary.
PVA contends that an on-board
wheelchair is useful even where the
lavatory is not accessible, because it
could be used by someone who can
stand or walk a few steps (and who thus
could use a regular lavatory) but who
cannot walk far enough to get from his
or her seat to the lavatory. PVA also
notes that aisle widths is not a problem
for on-board chairs, which are designed
to meet the standard 16-inch aisle width
of passenger aircraft.

Approximately equal numbers of
commenters said that on-board chairs
either should or should not be required.
Some of the latter made a particular
point of saying that on-board chairs
were not feasible on small aircraft.
Some commenters appeared to believe
that aisle widths would have to be
increased substantially to accommodate
on-board chairs, with cost and
feasibility impacts. Finally, a few
commenters suggested changes or
additions to the standards for on-board
chairs, such as making sure that
footrests measured 6 inches front-to-
back, adding requirements for occupant
restraint systems and wheel locks to
deal with turbulence, and adding
armrests and padding for passenger
comfort.

DOT Response—In the new aircraft
provision of the final rule, the
Department will require an on-board
wheelchair to be present on those
aircraft which have accessible
lavatories. PVA is correct in saying that
on-board wheelchairs are potentially of
some use even where there is no
accessible lavatory. Nevertheless, the
most significant use for an on-board
wheelchair is to enable persons with
mobility impairments that necessitate
their use of an accessible lavatory to get
to that facility. In the absence of an
accessible lavatory, it is likely that
many users of an on-board chair would
not have a usable destination.

Nevertheless, in order to serve those
individuals who could use an
inaccessible lavatory but need an on-
board wheelchair, th erule will require
carriers to honor a request to have an
on-board wheelchair on a flight using an
aircraft without an accessible lavatory.
The carrier could require up to 48 hours’
advance notice for this accommodation.
In addition, the requester would have to
state (either directly or in response to a
carrier inquiry) that he or she: (1) Was
capable of using an inaccessible
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lavatory and (2) needed an on-board
wheelchair to reach the lavatory.

With respect to existing aircraft, the
rule requires on-board chairs to be
provided on the aircraft {for aircraft
with an accessible lavatory) or on
request with 48 hours' advance notice
(for aircraft without an accessible
lavatory) within two years of the
effective date of the rule.

Since this final rule requires on board
chairs to be placed, even temporarily,
only on aircraft with more than 60 seats,
this requirement is not likely to
encounter the problems commenters
raised with on-board wheelchairs on
small aircraft. PVA is correct in saying
that on-board wheelchairs are designed
to fit existing aisle widths; this is a main
point distinguishing on-board
wheelchairs from other wheelchairs.

Because fewer on-board wheelchairs
will be involved than if all aircraft with
lavatories were required to have them,
and since they will not be on smaller
aircraft, where seat loss is more likely to
occur, the annual compliance cost of the
final rule's on-board wheelchair
requirement is likely to be substantially
less than ATA'’s estimate of $47 million.

Feasibility, seat loss, and cost issues
regarding on-board chairs in smaller
aircraft will be considered further in the
ANPRM, in connection with the
research on accessible lavatories in
those aircraft. The Department is adding
a mention of occupant restraint systems
and wheel locks to the standards for on-
board chairs in the final rule. The NPRM
provided for armrests and footrests;
adding a specific size for the latter is out
of place in a performance standard.
Padding, while desirable for passenger
comfort, appears not to be of sufficient
safety or functional importance to be
requried.

The Department will address the issue
of carrier personnel assistance to
persons using on-board chairs in its
discussion of section 382.37, on
provision of services and equipment.

4. Stowage Space

Comments—ATA objects to having
stowage space for a folding wheelchair
in the cabin. It would not be appropriate
to use existing coat closets because,
ATA says, there would not be sufficient
room for other passengers’ carry-on
items, resulting in costly displacement of
the other passengers’ items. To avoid
this consequence, carriers would need to
create a new space just for wheelchairs,
which would be expensive and possibly
involve the removal of seats. Also, there
is no need to stow a folding wheelchair
in the cabin, since it cannot be used in
the cabin. PVA essentially supports the
NPRM proposal on this subject but

stated that if small aircraft do not have
enough cabin space, then priority
storage in the cargo compartment would
be acceptable.

DOT Response—The Department is
not changing the requirement for there
to be priority space in new aircraft for
in-cabin stowage of a folding
wheelchair. The purpose of this
requirement is not so that the
wheelchair can operate inside the cabin;
the width of the aisle clearly does not
permit a standard wheelchair to pass.
Rather, the purpose of the requirement is
to allow a wheelchair user to quickly
retrieve his or her chair near the aircraft
door, so that the person can use that
chair immediately on exiting the
aircraft. This will make independent
mobility substantially easier for the
person, compared to use of a boarding
chair or a carrier’s ground chair.

In ordering new aircraft, the carrier is
free to designate either a portion of a
coat closet or a separate area for this
purpose. Since the former is permissible,
the rule clearly does not require creating
a separate area or removing seats to do
so. The Regulatory Evaluation cites the
results of a Transport Canada study
indicating that storage of folding
wheelchairs is dimensionally possible in
727, 767, and DC-9 aircraft coat closets,
with minor modifications related to shelf
position and recessed tie-downs.
Service-related issues concerning on-
board stowage of folding wheelchairs
will be discussed under § 382.39,
provision of services and equipment.

5. Timing

Comments—ATA objected to the
phase-in proposed in the NPRM, saying
that linking accessibility requirements to
aircraft delivery date did not make
sense, in view of the common carrier
practice of ordering aircraft some years
ahead of anticipated delivery. It would
cause revision of contracts, delays, and
cost increases to require modification of
existing orders, in ATA’s view. ATA
recommended applying accessibility
requirements to aircraft ordered more
than 90 days after the effective date of
the rule. The comment did not state a
rationale for the additional 80-day
period.

ATA also objected to what it
characterized as the “retrofit”
requirement; that is, the requirement
that as cabin interior elements are
replaced, they be replaced with
accessible elements (e.g., if original
seats are replaced with newly
manufactured seats, the newly
manufactured seats would have to have
movable armrests). ATA also objected
to the tone of a provision in the NPRM
providing that carriers could not reduce

accessibility features below the level
specified in the regulation, saying that it
merely expressed the obvious. ATA also
opposed adding any requirement that
accessibility features be kept in good
working order, saying that it also
expresses the obvious.

PVA noted that ATA itself had
suggested the two-year delivery date
phase-in period for accessibility during
the regulatory negotiation and
contended that any lengthier grace
period was unreasonable. PVA argues
that, since in the aircraft manufacturing
process, carriers may make many
change orders before the plane is
delivered, it will not cause significant
delays or extra costs to incorporate
accessibility features in aircraft to be
delivered after 2 years of the rule’s
effective date.

Several disability groups or other
commenters said that it is improper
under the ACAA to exempt existing
aircraft from accessibility requirements
(i.e., that they should be retrofitted for
accessibility). Others opposed the
proposed phase-in period, saying that it
was too long. On the other hand, a
manufacturer though the phase-in period
was too short, and recommended a four-
year period, since that was the
manufacturer's typical lead time for
responding to an aircraft order. Some
disability groups recommended a
provision that accessibility features
must be kept in working order.

DOT Response—The Department has
decided to require that all new aircraft,
ordered after the effective date of the
rule or delivered to the carrier more than
two years after the effective date, will
have to incorporate the accessibility
features mentioned in this section.

The Department agrees that it is
appropriate to require all aircraft in
covered categories ordered after the
effective date of the rule to have the
required accessibility features. ATA did
not provide a basis for a 90-day delay of
the date on which orders must be for
accessible aircraft, and this suggestion
has not been adopted.

In addition, we will retain the
requirement that a new aircraft
delivered mare than two years after the
effective date of the rule have the
required accessibilty features. As
commenters stated, carriers typically
order aircraft years in advance of the
anticipated delivery date. If all aircraft
on order before the effective date are
exempted from accessibility
requirements, it will mean that hundreds
of inaccessible aircraft—with a potential
life span of 15~20 years—will join
carriers’ fleets in the next few years.
This would have the effect of
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substantially, and unnecessarily,
delaying fleet accessibility.

Because the ordering and manufacture
of aircraft is a long process, carriers and
manufacturers should have plenty of
time, within two years, to provide cabin
items such as accessible lavatories,
movable armrests, and on-board
wheelchairs, without delaying delivery.
These items, obviously, do not invelve
modifications to the airframe and may
readily be made within the last two
years of the procurement process.
Adding these features may require
change orders in contracts. Change
orders, however, are a common part of
the procurement process for aircraft.
Additional costs should not be markedly
different from those for providing the
same accessibility features in new
aircraft ordered after the effective date
of the rule.

Contrary to ATA’s characterization, it
is not a “retrofit” to require that when
cabin interior elements are replaced in
the normal course by the carrier, they be
replaced by accessible elements.
Retrofitting solely for the purpose of
accessibility {e.g., requiring existing
seats, not otherwise is need of
replacement, to be pulled and replaced
with seats with movable armrests within
a year of the effective date of the rule} is
specifically not required. The only
provision that requires a retrofit is that
concerning on-board wheelchairs in
existing aircraft, and that provision
relates not to any major reconstruction
or reconfiguration of the aircraft or its
elements but simply the provision of a
portable piece of equipment.

It is standard practice, consistent with
statute and case law, for regulated
parties to be required to make
accessible those elements of a facility
that they replace. The Architectural
Barriers Act, the Uniform Federal ~
Accessibility Standards, and section 504
regulations are unanimous on the point.
Unlike a true retrofit, the requirements
of this rule do not impose undue
burdens, since they add only a modest
increment to replacement costs incurred
voluntarily, rather than imposing the
cost of an gtherwise unnecessary
replacement of the element itself. The
Department will retain this requirement,
but will not adopt the disability group
comment that accessibility features
should be installed on existing aircraft.
As we understand the comment, it
would require a retrofit solely for the
purpose of a accessibility, which the
Department does not believe is
appropriate or consistent with the
ACAA,

The Department does not believe that
it implies any bad faith on the part of
carriers to require that existing

accessibility levels not be reduced. One
of the purposes of a regulation is to spell
out, clearly and with particularity, the
obligations of regulated parties. This
provision goes to that purpose, and is
intended simply to leave no doubt in
anyone’s mind on the point.

The Department is adopting the
comment made by PVA and other
disability groups that a provision should
be added to require that accessibility
features be kept in working order. AS
PVA states, the Department has become
aware, in other areas, that the provision
of equipment is not enough to ensure
accessibility. For example, some transit
authorities equipped buses with
wheelchair lifts which, for lack of
sufficient maintenance, broke down. In
consequence, the Department’s 1986
section 504 rule for mass transit required
that accessibility equipment be
maintained in proper operating
condition.

A similar provision here should not
work any hardship on carriers {indeed,
keeping on-board wheelchairs, armrests,
and lavatories in working order is
probably easier than keeping bus lifts
working). Nor is it likely to lead to
“technical” violations that will not
affect passengers; when a handicapped
passenger’s ability to use aircraft
facilities is impaired by broken
equipment, the violation is substantive,
not merely “technical.”

Section 382.23—Airport Facilities and
Services

NPRM~-The NPRM proposed to apply
accessibility requirements to those
portions of airport facilities owned,
leased, or operated by the air carrier at
the airport. New facilities would have to
meet the requirements of the Uniform -
Federal Accessibility Standards {UFAS)
plus six other standards drawn from the
existing airport operator requirements of
49 CFR 27.71, the Department's section
504 rule. These six items pertain to
terminal design, ticketing, baggage
faeilities, TDDs, terminal information
systems, and gate-aircraft interface.
Existing facilities would have to be
modified to meet these standards within
three years.

This proposal was intended to operate
in tandem with 48 CFR 27.71, since
airport cperators and carriers typically
share, or divide up in one way or
another, responsibility for terminal
facilities. The preamble to the NPRM
asked for comment on how compliance
responsibility between airport operators
and carriers should be apportioned
under the two regulations.

Comments—PV A generally supported
the NPRM provision. PVA suggested
adding a requirement that terminal

passenger transportation systems (e.g.,
the electric carts that help carry
passengers around the terminal, shuttles
between terminals and parking areas or
among terminals) be accessible. For
PVA, apportioning compliance
responsibility between carriers and
operators was not crucial; bath had
responsibility, under the ACAA and
section 504, respectively. PVA thought it
unlikely that small carriers would bave
to bear disproportionately high costs,
since airports, who want carriers to
maintain service, have an incentive to
negotiate reasonably with them
concerning the allocation of
responsibility. PVA also objected to the
three-year phase-in period for
accessibility modifications to existing
facilities.

ATA recommended substantially
rewriting this provision, to say simply
that ajrport facilities and services
owned, leased, or operated by carriers,
when viewed in their entirety, shall be
accessible. Facilities which are
designed, built, or which “undergo a
substantial structural change” (ATA's
preferred substitute for “altered,” the
term used in the NPRM) after the rule is
effective would have to conform to
UFAS. The six additional elements,
which ATA views as too vague and
potentially burdensome, would be
deleted. ATA says that this formulation
is better because it is less likely to result
in significant costs for carriers,
especially small carriers (a point
emphasized by the RAA as well) and
because airports bear the major
responsibility for accessibility under
section 504.

Individual carriers who commented
on this section generally took the
position that airports, not carriers,
should bear the responsibility for airport
accessibility. One carrier’s variation on
this theme was that carriers should have
such obligations only where they had a
dedicated facility at the airport, they
owned or leased the entire facility, or
the carrier controls the design,
construction or alteration of the facility.

The Airport Operators’ Council
International {AOCI) recognized that
airports have significant responsibilities
under section 504 concerning airport
accessibility. They made several
specific comments about the proposed
airport provisions. They said ticketing
requirements could be burdensome,
especially if ticketing equipment could
not readily be used at a low height
counter. Like ATA, AOCI expressed
concern about terms like “efficient” and
“minimize” in the section concerning
terminal design and flow, suggesting
that they were too vague. AOCI
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suggested that the three-year phase-in’
for accessibility requirements was too
short, and that seven years was more
realistic, given the long lead time for
airport planning and the local
government funding delays which many
airports face. AOCI also expressed a
concern about potential conflicts with
existing carrier leases at airports. For
some airport functions under the control
of carriers, such as ticketing,
administrative as well as physical
solutions should be allowed, in AOCI's
view. AOCI also expressed the concern
that airports could face and undue
financial burden. Finally, AOCI
suggested that information to persons
with various impairments be presented
“aurally” rather than “orally,” believing
the latter implied more extensive service
- requirements.

Disability groups and other
commenters suggested a variety of other
accommodations they believed should
be required at airports. These included
electronic message boards to page
hearing-impaired passengers, hearing-
aid compatible phones as well as TDDs,
additional TDDs beyond the one
mentioned in the NPRM fi.e., a number
of such phones proportional to all
phones in the terminal, a point with
which AOCI agreed), accessible electric
carts, and better and more strategically
placed visual information systems. With
respect to the division of responsibility
between carriers and airport operators,
the ATBCB said that airport/carrier
leases or contracts should provide for
how responsibilities are apportioned.

DOT Response—49 CFR 27.71,
promulgated in 1979, has required all
new terminals at airports receiving
Federal financial assistance since that
time to meet substantially the same
accessibililty requirements as set forth
in the ACAA NPRM. Under the 1979
section 504 rule, federally-assisted
airport facilities existing in 1979 were to
have been modified for accessibility no
later than 1982. Therefore, most airport
facilities should already meet
essentially the same requirements
proposed in the ACAA NPRM. If there
are federally-assisted airport facilities
that do not meet these requirements,
they are in noncompliance with 49 CFR
part 27, and their operators need to take
corrective action immediately. {The
NPRM to amend § 27.71 would require
transition plans for airports which have
not submitted them.)

In administering 49 CFR 27.71, the
FAA became aware that some of the
facilities and services responsibilities as
which was assigned t6 airport operators
were often under the control of carriers,
making compliance by airport operators

alone difficult in some instances. In
addition, there may be some situations
(e.g.. terminals wholly owned or
controlled by carriers, airports not
receiving Federal assistance) which
section 504 does not cover. It is to
minimize gaps in accessibility in such
situations that a section of the ACAA
rule parallel to 49 CFR 27.71 is needed.

- It should be emphasized that carriers
are responsible, under part 382, only for
those facilities or services at an airport
that they own, lease, operate or
otherwise control. Consequently, at an
airport not receiving Federal financial
assistance, facilities that are not owned,
leased, operated or controlled by an air
carrier would not be subject to
accessibility requirements under either
section 504 or the ACAA.

Coverage of this kind is analogous to
coverage under section 504 and the
Architecture Barriers Act, both of which
can apply to leased as well as owned
facilities. In addition, it seems clear
from case law and CAB administrative
decisions that facilities under the
control of the carrier, in a variety of
contexts, are subject to coverage under
provisions of the Federal Aviation Act,
as being part of or connected with air
transportation. See for instance United
States v. City of Montgomery, 201
F.Supp. 590 (M.D. Ala., 1962); Kodish v.
United Airlines, 465 F.Supp. 1245
(D.Colo., 1979); Polansky V. TWA, 453
F.2d 332 (3d Cir., 1975); PVA v. CAB, 752
F.2d 694 (D.C. Cir, 1985), rev'd on other
grounds sub nom DOT v. PVA, 106 S.Ct.
2705 (1986); Bergt-AIA Western- Wein
Acquisition/Control Case, 98 CAB 28
(1982); Additional California Points,
Essential Service, 89 CAB 623 (1981});
TWA, Re German Discriminatory
Practices, 89 CAB 952 (1981); and
Oklahoma Points, Essential Service, 83
CAB 1903 (1980).

In this context, it is useful to point out
that section 404(a) of the Federal
Aviation Act, which was authority for
the original CAB version of part 382 and
is additional authority for this final rule,
requires carriers to provide safe and
adequate service, equipment, and
facilities in connection with air
transportation.

The Department believes it is useful to
have the airport accessibility
requirements for airports and carriers
parallel one another, to correct the
present situation under which airports
are subject to a much more detailed set
of requirements under part 27 than are
carriers under the existing part 382.
Carriers and airports must cooperate to
ensure that accessible requirements are
met fully; this cooperation should be on
a level playing field.

In the Department'’s view, making
airport facilities subject to UFAS, the
currently applicable standards under the
Architectural Barriers Act and section
504, is sensible and consistent with the
law. The additional six features, which
are not mentioned in UFAS, are
important to ensure that handicapped
persons can readily use airports for their
intended air transportation functions.
Some of these standards are
deliberately expressed in general,
performance standard terms because the
Department cannot reasonably specify
the design of specific terminals or
terminal features. Most of these items
are closely patterned after 49 CFR 27.71,
and airport operators have been subject
to them for nearly eleven years. It would
be as likely to add as to subtract
uncertainty to modify them in the
direction of greater specificity at this
time.

We do not believe that these
requirements will create an undue
financial burden for carriers, even small
carriers. First, federally-assisted airports
should already meet these standards.
Second, the portion of airport facilities
and services which are not now
accessible and which are under the
carriers’ control, are likely to be limited.
Third, PVA makes a persuasive point
that airport operators, especially those
at small airports served mostly by
commuter carriers, are likely to be eager
to take steps to retain carrier service to
the airport and therefore be willing to
negotiate reasonably with carriers. We
would also point to the UFAS exception
for structural impracticability (which
applies when the alteration would result
in an increased cost of 50 percent of the
value of the element, or would affecta
load-bearing member) would be
available to carriers through the
Department, in appropriate cases
involving major structural modifications.

We have added, somewhat along the
lines suggested by the ATBCB, a
provision calling for contracts or leases
between airport operators and carriers
to allocate compliance responsibilities
under part 27 and part 382, respectively.
We believe that this provision should
help to resolve, in advance, questions of
who is responsible for various services
or facilities at an airport. For
enforcement purposes, should a
complaint about airport accessibility
arise, the Department would be guided
by such a contractual provision. In the
absence of such a provision, the
Department would proceed jointly in
enforcement under parts 27 and 382 and
attempt to make the determination of
who is responsible for 8 particular
feature of the airport in question.
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The three-year phase-in is consistent
with general section 504 regulatory
practice, and was applied to federally-
assisted airports under 49 CFR 27.71 as
published in 1979. The Department does
not believe that a seven-year phase-in is
necessary to permit modifications to be
made: in any case, had this longer
period, suggested by AOCI, been part of
the 1979 regulations, federally-assisted
airports covered by the 1979

. requirements would still have had to

complete the modification of their
existing facilities by 19886.

The term “altered,” as applied to fixed
facilities, comes from Architectural
Barriers Act practice. The Department
does not believe it would be useful to
change a well-established term from the
statute that is the basis for the same
standards (UFAS) that will apply to
airports under this rule. “Substantial
structural change” is much more likely
to produce uncertainty, and could be
construed to narrow the requirements
applicable to carriers from those of
UFAS.

The Department agrees with AQCI
that requiring *'dropped” ticket counters
may prove burdensome. Except to the
extent such counters are specifically
required by UFAS (see section 7.2 of
UFAS), this rule will allow
administrative means of making ticket
facilities accessible to handicapped
passengers.

We agree that telephones usable by
persons wearing hearing aids, as well as
TDDs, are important in airports. 49 CFR
27.71 requires them for federally-
assisted airports. They are not
mentioned specifically in the rule
because UFAS incorporates the
requirement for them. We are also
clarifying the provision for TDDs (that
“the terminal” shall have at least one
TDD). This clarification will require at
least one TDD in “each terminal” at an
airport. At large airports, there are often
many terminals, which seem to
passengers to be miles apart from one
another. By saying “each terminal,” we
mean that every one of these main,
satellite, or multiple terminals must have
its own TDD. This is important so that a
hearing-impaired person who needs to
make a call between flights does not
need to go from Terminal C to Terminal
A (where the TDD is) and back to
Terminal C for his connection.

Language in the proposed rule
adequately handles conveying of
information to persons with hearing or
vision impairments, and greater
specificity is not needed. Our
unabridged dictionary does not
distinguish between “oral” and “aural”
in any way that would imply any greater
or lesser set of requirements attaching to

the use of either word, so we will leave
it as it is. Semantics aside, the point is
that to accommodate persons with
vision impairments, the carrier must
provide information that such a person
can hear.

The Department agrees with PVA that
it is reasonable to consider makin:
airport transportation systems (e.g.,
interterminal buses and vans, electric
carts, moving sidewalks) accessible.
However, there may be technical, cost,
and timing issues with such a
requirement on which public comment
would be useful. In addition, this is a
new requirement on which interested
persons have not had the chance to
comment. Therefore, we are not
including such a provision in this final
rule. We will instead ask for comment
on this issue in the SNPRM (as well as
in the NPRM to amend the airports
section of 49 CFR part 27).

For unusual, infrequent situations in
which making accessibility
modifications may not make sense,
carriers could have recourse to the
exemption procedures of 49 CFR 5.11.
For example, if an airport facility is
about to be torn down and a new
accessible facility is under construction,
it would be unreasonable to require
expensive, “permanent” modifications
in the old facility. The exemption
authority will be used sparingly by the
Department. It is not intended to let
carriers out of inconvenient obligations,
or to be used in circumstances which
are not exceptional and peculiar to a
particular situation. In addition, the
carrier would have to show how it
would substantially comply with the
rule while the waiver was in force (e.g.,
by operational methods). Exemptions
are not intended to be a backdoor
method of amending a final rule.

The Department has added, § 382.5, a
new definition of “air carrier airport.”
This definition would exclude the
smallest airports, or airports which
provide only general aviation services,
from coverage under this section. The
definition covers airports receiving
scheduled air service which enplane
2,500 or more passengers a year. The
new definition is intended to be
consistent with current statutory
definitions in the FAA's airport financial
assistance legislation. Carriers using
non-air carrier airports are still subject
to all other provisions of the rule.

The Department will publish an
NPRM that would incorporate language
parallel to this part 382 section as an
amendment to 49 CFR 27.71. This
amendment waould ensure consistency
between the two regulations.

Section 362.31—Refusal to Provide
Transportation )

NPRM—The NPRM prohxblted
carriers from refusing to provide

transportation to handicapped persons -

on the basis of handicap, exceptas .
otherwise permitied by the regulation. "
Specifically, limits on the numberof -
handicapped persons on a particular
flight would be prohibited, as - would -
refusing transportation because the
handicapped person’s involantary
behavior annoyed, offended, or
inconvenienced others (as distinguished
from behavior which adversely affected
safety). Carrier personnel could
continue to exercise their discretionto -
exclude persons from a flight on the
basis of existing legal authority
concerning safety. Such actions would
have to be consistent with part 382; if
they were not, the carrier {not individual
carrier personne!) would be subject to
enforcement action under the rule; -
When a handicapped person was *
exluded from a flight, the carrier would -
have to explain the reason, in wntmg.
within 10 days. o

Comments—PVA generally supporta'
the NPRM provision. PVA strongly
favors a ban on number limits, saying .
there is no evidence to support the
safety necessity for such limits and th%t
various airlines have indicated tkeﬁ‘
ability and willingness to carry
significant numbers of disabled
passengers on a flight. PVA points out
that carriers do not talk of applym%
number limits to other categories a
people whao might evacuate a plane
more slowly than the average (e.g., -
obese or elderly people).

In support of the provision prohibiting

exclusion because of the appearance or ..
involuntary behavior of a handicapped
persan, PVA cites several carrier ‘

manuals which appear to provide fo’;’,,v -

excluding handicapped persons on the,
basis of the unpleasantness that -
allegedly is created for other pussengera
by their very presence. PVA also )
supports the written explanation
provision of the proposal, but says that
the explanation should be provided -
immediately, so that the carrier does not
have the opportunity to devise post hoc
justifications for the exclusion. :
ATA argues that this provision should
be deleted and replaced by a provision. .
authorizing carrier personnel to exclude

any handicapped persons they regard as -

not being qualified handicapped
individuals. Carriers must be able to .
exercise discretion, unconstrained by
regulatory provisions regarding
nondiscrimination, to exclude any .

individual from a flight on the basis of .

-
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flight if a crewmember had to sit down
and write a letter or memorandum to the
passenger. This delay, which would
inconvenience other passengers, would
not do anything to get the handicapped
person on the flight, since the decision
to exclude had already been made.

The Department does not share PVA's
concern about “post hoc
rationalizations.” The explanation of the
exclusion is made on behalf of the
carrier, not an individual crewmember.
It is the carrier, not the individual
crewmember, who is subject to
enforcement action if the exclusion
violates the rule. It does not violate the
intent of the rule if carrier officials, other
than the employees involved, consult
about or prepare the response to the -
passenger after the event.

The Department believes that-an
expeditious reply is necessary, however,
so that a passenger can know as scon as
possible the basis on which he or she
was kept off a flight. Among other
things, this will allow the passenger to
initiate a complaint with the carrier or
the Department in a timely manner.
Consequently, the Department will not
extend the reply period to 30 days.

The Department also has concluded
that it is appropriate for carriers to be
subject to enforcement based on the
actions of carrier personnel in excluding
handicapped persons. ATA’s objection
to this provision—that it would, in
effect, exert a chilling effect on the
safety judgment of pilots and others—is
unpersuasive. Individual carrier
employees incur no liability for
enforcement action or penalties under
the rule. Only the carrier does. It is
highly implausible that a pilot,
confronted by a situation in which -
carrying a particular passenger would
genuinely endanger his life and the lives
of his passengers, plus several million
dollars’ worth of carrier property, would
be deterred from denying transportation
to the passenger because, some time
hence, his employer might face
administrative enforcement action.

The carrier will presumably train its
employees well so that they exercise
their discretion consistently with the
rule. But should an error occur (e.g.,
carrier personnel exclude a person with
a severe disfigurement from a flight
because they believe other passengers
would find the person unpleasant to
look at), the carrier should not be
immune from enforcement action.
Otherwise, there would be no way to
vindicate the most basic right protected
by the ACAA, that of receiving air -
transportation without discrimination on
the basis of handicap.

The prohibition on denying
transportation because the appearance

or involuntary behavior of a
handicapped passenger may offend,
annoy, or inconvenience other
passengers or crew is unfortunate
necessity. It is unfortunate because it is
an regretable fact in our society that
some people, focusing on the
manifestations of a disability rather
than on the human being who has the
disability, may find proximity to a
disabled person uncongenial. They may
not want to look at a person with a
severe disfigurement or sit next to a
person whose muscular control is .
impaired by cerebral palsy. It is
necessary because, as PVA points out in
its comment, carrier policies have
sometimes catered to passenger
squeamishness or the desire of
crewmembers to avoid what they view
as additional inconvenience (e.g., PVA
quotes recent carrier policies that bar
persons who have “a malodorous
condition, gross disfigurement, or other
characteristics so unusual as to be
unpleasant” or “whose habits or
appearance [would be] objectionable to
other passengers"). Exclusions for safety
reasons are permitted under the ACAA;
exclusions on grounds of pleasantness
or convenience are not. The regulation
must make this point unequivocally.

The Department recognizes that there
may be some situations in which carrier
personnel will have to exercise their
judgment to distinguish between
involuntary behavior by a handicapped
person that poses a real safety problem
and behavior that is only annoying.
There was much discussion during the
regulatory negotiation about persons
with Tourette’s syndrome. This
disability affects about 100,000 persons
in the U.S. and is manifested by
episodes of shaking, muscle tics and/or
spasms and uncontrolled shouting,
barking, screaming, cursing and/or
abusive language. The latter is present
in about 30 percent of the cases. Tension
and pressure tend to stimulate
outbursts. Medication may help a
substantial number of persons with
Tourette’s to reduce or suppress
symptoms. Many persons with
Tourette's carry cards or brochures
explaining the disability.

Sitting near such a person in an
aircraft cabin, like sitting near a crying
baby, may be a very uncomfortable
experience for other passengers, but
manifestations of Tourette’s in the cabin
of a large aircraft may create only a high
level of annoyance, and not a genuine
safety problem. Some manifestations of
Tourette’s in the cabin of a small air
taxi, in which the passenger in question:
is sitting a few feet from the pilot, may
well create a safety problem if the
individual’'s exclamations would distract

the pilot. This issue'is discussed further
under § 382.37, concerning seat
assignments. ,

1t should be emphasized that this
provision does not give handicapped
persons carte blanche to act voluntarily
in a disruptive fashion. On occasion, a
passenger, whether or not disabled,
through frustration, ill temper, or a belief
that the rules apply to everybody but
him, may deliberately act to violate a
rule that applies to all passengers,
violate generally applicable standards
of behavior, or act so as to interfere with
the duties of crewmembers. Such
behavior is no more tolerable from a
disabled passenger than anyone else. If
a disabled passenger insists on smoking
on a no-smoking flight, for example, or
strikes or grabs a flight attendant in
anger, the disabled passenger is subject
to the same sanctions as any other
disruptive passenger.

With respect to the issue of number
limits, the Department recognizes that
handicapped passengers, especially
persons with mobility impairments, are
likely to move out of an aircraft in an
emergency situation more slowly than
many other passengers. This is a
common-sense observation, which
various FAA studies have confirmed. It
is a substantial leap from this
proposition, however, to the conclusion
that it is permissible, under the ACAA,
for a carrier to impose a limit on the
number of handicapped passengers who
may travel on a particular flight.

Under the ACAA, a carrier may not
discriminate against a qualified
handicapped individual by, among other
things, denying transportation to that
person. If person X is a qualified
handicapped individual in his own right,
X does not cease being a qualified
handicapped individual because persons
A, B, C, D, and E, likewise qualified
handicapped individuals, have already
boarded the aircraft. By keeping X off
the plane because he makes “one too
many” qualified handicapped
individuals on that flight, a carrier
engages in a facial violation of the Act.

If a clear case had been made that the
second, or fifth, or eleventh qualified
handicapped individual on a flight, or
the handicapped person that exceeds
the number of floor level exits or flight
attendants, is “one too many,” such that
he or she may be excluded for that
reason alone, the Department may have
been able to permit a certain number
limit to be imposed. In the preamble to
the NPRM, the Department explicitly
requested information on which a
specific number limit could be based.
None was presented. None of the
comments, including those that
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supported number limits, provided a
basis on which the Department could
conclude that any particular number
limit was essential on safety grounds.
Nor was there any discussion of number
limits not focused exclusively on
persons with disabilities (e.g., on elderly
or obese persons or others who may
leave a plane more slowly than others).
We must conclude that there is
insufficient evidence in the record of
this rulemaking to warrant permitting
number limits.

Instead, comtenters favoring number
limits simply asserted that carriers
needed discretion to limit the numbers
of handicapped passengers on various
flights. {Indeed, ATA’s proposed
regulatery language on this point would
not call on FAA to set any particular
limit as essential to safety, or provide
any basis on which FAA could do so,
but would specifically permit carriers to
set such limits for themselves, in carrier
procedures.) To timit handicapped
passengers on a given flight to some
number or other, without standards, and
without articulating a reasonable,
specific safety basis, is to engage in
classically arbitrary behavior
inconsistent with a nondiscrimination
statute like the ACAA. (Interestingly,
the imposition of a number limit was
among the “numerous incidents of
arbitrary refusals of service and
irrational decisions by airline
personnel” cited by the court in PVA v.
CAB. 752 F.2d at 720, nt. 185.)

Contrary to ATA's assertion, there is
no relationship between the ability to
impose number limits and compliance
with 14 CFR 25.803(c). This FAA
regulation requires that, as part of
aircraft certification, a demonstration
must be conducted, under specified
conditions (including specifications as to
the age and sex of passengers), showing
that a fully loaded plane can be
evacuated within 90 seconds. This is not
an operational requirement. The mix of
passengers en any particular real flight
has no effect on the ability of a carrier,
or an aircraft, to comply with the 90-
second evacuation demonstration
requirement for certification.

The issue of denial of boarding
because of the substitution of a smaller,
inaccessible aircraft would arise only in
those situations when an aircraft with
less than 30 seats was used, and hand-
carrying was the only way of getting the
passenger inta the aircraft. In the
SNPRM accompanying this rule, the
Department raises for comment the
question of whether substitute
transpertation should be provided when
this occurs. The Department will
coensider the issue of denied boarding

compensation in the overall context of
further rulemaking concerning small,
inaccessible aircraft.

Section 382.33—Advance Notice
Requirements

NPRM—The NPRM section would
prohibit any requirement for advance
notice from a handicapped person in
order to recc.ve transportation or to
receive most services or
accommodations required by the rule,
with six exceptions. Persons who
wanted medical oxygen, incubator or
stretcher service or a respirator hook-up,
an on-board wheelchair, or hazardous
materials packaging for a battery could
be required to provide up to 48 hours
notice by the carrier. If this netice is
provided, the carrier would be required
to provide the service or
aceommodation. If not, the carrier would
still be required to provide the service or
accommodation, if the ¢arrier could
make it available through a reasonable
effort, without delaying the flight.

Comments—PVA agreed that
requiring advance notice for incubators,
stretchers, medical oxygen for on-board
use, and respirator hook-ups was
reasonable. PVA opposed requiring
advance notice for on-board chairs and
hazardous materials packaging for
batteries. Requiring advance notice for
these two items would work a hardship
on handicapped travelers, especially
business travelers and others who must
fly on short notice. Having on-board
chairs and battery packages available
on every aircraft or every terminal
would not be unduly burdensome on
carriers, in PVA's view. Also, advance
notice systems often have not worked,
making this provision of questionable
worth. PVA pointed to language in PVA
v. CAB suggesting that, outside the
context of the small EAS carriers to
which CAB expected the advance notice
provision to pertain, the court might
view an advance notice requirement
differentty than it did in upholding that
provision of the CAB rule.

ATA emphasized that the purpose of
advance notice requirements was ta
allow carriers to get the personnel and
other resources needed for special
accommodations for handicapped
passengers in place in time. Advance
check-in of two hours is advisable for
the same reason. These provisions
simply make for smoother arrangements,
ATA says. ATA would add provision of
boarding and deplaning assistance using
mechanical lifts or aisle chairs, or more
than the usual complement of personnel
and ground wheelchairs at facilities
where they are not normally available to
the list of aceommodations for which

advance notice and check-in could be
required.

Other carrier comments suggested
advance notice for any passenger
requiring some form of assistance, for
non-ambulatory passengers (for
purposes of preboarding), for hearing
impaired passengers, or for wheelchairs
as well as batteries. One carrier wanted
an advance notice period longer than 48
hours. RAA said that, if a passenger
gave advance notice to one carrier, and
that carrier cancelled the flight or .
bumped the passenger because of
overbooking, a second carrier who
carries the passenger on short netice
should not be expected to provide the
accommodation for which advance
notice was given to the first carrier.
RAA also supported a one-hour advance
check-in. Some carriers also mentioned
support for advance notice requirements
for on-board wheelchairs and battery
packages.

Disability community commenters
said that airlines should be prohibited
from requiring advance notice or that, if
advance notice were permitted, that it
should be for a sherter period (e.g., 24
hours}. A larger number of disability
community commenters opposed
advance notice for accommodating
wheelchairs or providing battery
packages. '

In discussing advance notice, it is
important to disfinguish between
advance notice for persons and advance
notice for accommodations. The rule,
like the NPRM, clearly prohibits the
former. There are no circumstances in
which it is proper for a carrier to
require, as a condition for providing
transportation, that a handicapped
person provide advance notice that he
or she is coming and that he or she has a
disability.

On the other hand, there are
circumstances in which it may be
apprapriate for a carrier to say that if it
is going to provide special services or
accommodations, it needs to have
advance notice so that the equipment or
personnel needed to provide the
accommodations can be directed to the
right place at the right time. We agree
with ATA that if certain
accommodations are required to be
provided, the carrier should have
enough time to prepare to do the job
right.

For this reason, we are retaining the
provision allowing carriers to require
advance notice for packaging a battery
for a wheelehair or other assistive
device. The reason for doing so is less
that of reducing carrier costs for battery
packages (which should not be high in
any case) than it is to ensure that both
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materials and personnel are available
for the task. The task, in this case,
would involve not only putting the
battery into a package but also
disassembling and reassembling the
wheelchair or other device. This
involves a commitment of personnel
time and training by the carrier, and it is
reasonable to let the carrier know in

advance that it will have to perform this

task.

A similar point applies to electric
wheelchairs, with respect to flights
scheduled to be made with aircraft with
60 or fewer seats. Handling of large
pieces of equipment for stowage aboard
smaller aircraft is likely to pose special
problems. In this situation, we believe
that advance notice will make it more
likely that this accommodation can be
provided smoothly and in a timely
manner.

A carrier may also require advance
notice for on-board wheelchairs in
aircraft with inaccessible lavatories.
On-board wheelchairs are not required
to be carried on these aircraft at all
times. In order to give the carrier a
chance to get an on-board wheelchair to
the proper station for the flight in
question, it is reasonable for the user of
the equipment to provide advance
notice. Otherwise, it is not realistic to
believe that the service can be provided
reliably. Since on-board wheelchairs
will be provided in aircraft with
accessible lavatories, this provision will
not pertain to such aircraft.

The advance notice requirements for
medical oxygen, stretcher
accommodations, incubator
accommodations, and respirator hook-
ups were not controversial, and they
have been retained.

We agree with carrier comments that
advance check-in, as well as advance
notice, may be necessary if proper
accommodations are to be provided. As
a practical matter, for example, it takes
time to disassemble an electric
wheelchair, pack the battery, and stow
the wheelchair aboard the aircraft. It is
not reasonable to ask carrier personnel
to perform this work at the last minute,
when many tasks must be accomplished,
or to delay the flight. A one-hour
advance check-in, as suggested by RAA,
is not an unreasonable burden on
passengers, in any case.

PVA and other commenters expressed
concern about whether advance notice
really works, suggesting that operating
personnel may never get the word from
reservation agents that advance notice
has been provided. Obviously, if this
internal carrier communication does not
happen, advance notice is futile.
Consequently, the rule will require that
reservation systems and other carrier

administrative systems provide for this
communication to occur properly. When
advance notice has been given, the
carrier is required to provide the
accommodation in question, assuming
the service is one which the carrier
makes available on the flight. Even if a
passenger does not comply with a
carrier's advance notice and advance
check-in requirements, the carrier must
provide an accommodation as long as it
can do so with a reasonable effort and
without delaying the flight. This latter
provision should mitigate any adverse
effect of the advance notice
requirements on business and other
short-notice travelers.

We regard such things as equipment
used for boarding assistance and ground
wheelchairs as so much a part of the
normal, day-to-day business of getting
people onto and off of airplanes that it is
not appropriate to think of them as the
kind of special, time-consuming
assistance that would call for advance
notice. As the Department commented
in 1979 to the CAB on this issue,
“provision of wheelchairs would not
appear to require any unusual effort or
training on the part of airline employees;
and many airlines already provide
wheelchairs for handicapped passengers
during boarding of aircraft, without
advance notice * * *.” 752 F.2d at 723,
nt. 211. In addition, the traveler making
a telephone reservation is likely to have
no way of knowing whether a carrier
will view a particular service as
requiring more than the usual
complement of personnel or whether
ground wheelchairs are usually not
available at a particular facility. It is not
reasonable to make passengers guess
about such matters, with the penalty for
a wrong guess being the unavailability
of a needed accommodation,

As PVA noted, the court in PVA v.
CAB suggested that it viewed the 48-
hour advance notice provision of the

CAB rule as intended to assist the small

EAS carriers to which the rule
principally applied. The Department
does not view this discussion in the
decision (which consists, in any event,
merely of dicta) as a mandate to limit
advance notice requirements to a
shorter period. Given the administrative
complexities of providing
accommodations in large as well as
small carriers, we believe that the 48-
hour period is a reasonable one for the
purpose of ensuring that requested
services are actually provided. A longer
period (e.g.. 72 hours} could
unreasonably burden travelers; a shorter
period (e.g., 24 hours or less) might
provide handicapped passengers a
pyrrhic victory, if it resulted in carriers

being unprepared to provide needed
accommodations,

In the commenters’ discussion of the
number limits issue under § 382.31,
disability group commenters mentioned
that carriers are often able to carry
rather large groups of disabled persons,
and carrier commenters countered that
this was because carriers were able to
make arrangements well in advance of
the flight. This discussion suggested to
the Department a useful addition to the
list of accommodations for which
advance notice is appropriate. That is,
carriers may require 48 hours' advance
notice for a group of ten or more
handicapped persons who will be
traveling together as a group on a flight.
As for the other items for which
advance notice may be required, this
provision is intended to allow carriers
sufficient time to prepare to make
whatever special arrangements may be

- needed to accommodate a group of this

size.

This provision is not intended to cover
all situations, or to be a surrogate for a
number limit provision. It does not apply
to situations where a number of
handicapped passengers independently
wind up taking the same flight. Nor does
it apply to a situation where a number of
handicapped passengers are traveling to
a common destination (e.g., a
conference) on the same flight, but not
as a formal group. It is intended to be
helpful in situations where an organized
group is making a collective reservation
to travel together.

The rule will not impute to a second
carrier advance notice provided to a
carrier whose flight was cancelled.
However, since the first carrier will
have had the chance to prepare for the
accommodation, the Department
believes the first carrier should be
obligated to assist the second carrier to
the maximum extent feasible to ensure
that it can provide the accommodation.
For example, if carrier X designates a
ground staff person to disassemble a
wheelchair, but carrier X's flight is
cancelled and the passenger has to
travel on carrier Y, carrier X must, to tne
maximum extent feasible, have its
ground staff person assist carrier Y’s
personnel in preparing to carry the
wheelchair.

Section 382.35—Attendants

NPRM—With the exception ot
persons in certain specified categorie
the NPRM would prohibit carriers from
requiring handicapped persons to travel
with an attendant. These categories
included persons with a mental
disability who either could not
comprehend or respond appropriatery to
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safety-related instructions of carrier
personnel or who were brought to the
airport under the supervision of an agent
of an institution which had custody of
the individual. Persons traveling in a
stretcher could be required to have an
attendant capable of previding whatever
medical care they needed during the
flight. Quadriplegics and deaf/blind
persons could self-assess with respect to
the need for an attendant. If the carrier
decided persons needed an attendant,
the first person in each category on a
particular flight could travel
unaccompanied anyway, though in a
seat designated by the carrier.
Subsequent members of each category
on the flight would have to have an
attendant if the carrier decided that it
was necessary.

Comments—ATA would replace the
NPRM provision with a statement that
the carrier may require an attendant if
the person needs extraordinary persenal
care during the flight or if reasonably
necessary for safety in accordance with
FAA rules or policies, or in order to
meet the definition of a qualified
handicapped person. The NPRM
preposal, ATA said, did not ensure that
carriers had adequate “decisional
discretion” to make decisions in the
interest of safety. In particular, by
allowing passengers' self-assessments to
control in some situations, the NPRM
would prevent carrters from meeting
their legal responsibilities for flight
safety. ATA also objected to the *first
passenger” provision as
administratively unworkable.

ATA added that carrier personnel
cannot know when a handicapped
person might impede a rapid evacuation.
Consequently, when carrier personnel
have doubts about a handicapped
person'’s ability to evacuate safely, or
otherwise about their being a qualified
handicapped individual, then the carrier
should be able to require an attendant.
Self-assessments should not override
this discretion on the part of carrier
personnel, which is needed to ensure
safety, even if it may result in unfairness
and hardship to passengers.

PVA objects to the NPRM's use of
categories of disabled persons who
could be subjected to attendant
requirements, which PVA views as
discriminatory. The categories are so
broad as to be unwerkable (particularly
“quadriplegics”), PVA says, and they
also give carrier personnel toa much
discretiowr 0 decide who needs an
attendant. PVA says that carrier
personnel have no basis on which te
second-guess the self-assessments of

handicapped persons, arguing that

ATA's ewn comment concedes the point
(see previeus paragraph).

PVA also disagrees with the “person
under the supervision of an agent of a
custodial institution” category, saying
that it is everbroad, difficult to apply
reasonably, and diseriminatory against
a number of individuals. Like ATA, PVA
believes that the “first passenger”
scheme is unworkable.

PVA believes that the rule should call
on carriers to follow disabled persons’
self-assessment with respect to the need
for an attendant. No one knows better
than the handicapped individual what
his or her abilities and needs actually
are, and handicapped individnals are
neither so unintelligent nor so stubborn
as to insist on flying alone when they
know they need an attendant. If a
carrier may overturn a handicapped
passenger's self-agsessment, PVA
suggests, the carrier should bear the cost
of any attendant requirement it imposes.

A substantial number of other
disability community commenters
agreed with PVA that passengers’ self-
assessments should control, and that the
rule should prohibit carriers from
requiring aftendants when passengers
did not believe attendants were needed.
Some of these comments pointed out
that the extra cost of an attendant could
prevent handicapped people from flying.
DQOj and another commenter suggested
that if the carrier required an attendant,
the carrier should provide the attendant
at no cost to the passenger.

Some organizations representing
deaf/blind persons objected to
attendant requirements; others
suggested that anyone making
determinations about such passengers
for the carriers be well trained.
Likewise, organizations representing
persons with mobility impairments
objected to attendant requirements for
quadriplegies or, like PVA, called
attention to the difficulty of using this
category reasonably. Similar comments
disagreed with the “mental disability”
category. A number of comments from
various parties joined the chorus of
disapproval for the “first passenger™
mechanism.

Comments from carriers and carrier
labor organizations suggested that all
“totally handicapped” persons, or non-
ambulatory persons, or persons who
could net completely understand safety-
related instructions, should have
attendants. RAA suggested that the
entire provision should be deleted, to be
replaced by an FAA rule (part of the
ATA/RAA petition alluded to above}
giving carriers discretion eonerning
attendauts.

DOT Response—Both carriers and
disability groups kave valid concerns
relating to attendant requirements. On
one hand, passengers know far better
than carrier personnel what their own
capabilities are. As both PVA and ATA
state, carrier personnel are not well
equipped to evaluate these capabilities.
Moreover, an attendant requirement is
not only galling for a handicapped
person who does not feel an attendant is
needed, it is very costly. ATA peints
out, justifiably, that this rule should not
impose undue burdens on carriers.
Disability groups ceuld respond, equally
justifiably, that the rule should not
permit carriers te impose undue
financial burdens on passengers through
unnecessary attendant requirements.
Disability groups can point te numerous
situations in which disabled passengers
have been arbitrarily required to have
an attendant, or denied passage for lack
of one. Attendant requirements were
also among the lst of “arbitrary refusals
of service and * * * irrational
decisions’ noted by the court in PVA v.
CAB, 752 F.2d at 720, nt. 185.

On the other hand, carriers do have a
responsibility to ensure the safety of all
passengers, a responsibility explicitly
recognized by the ACAA. This safety
responsibility must be exercised even if,
on occasion, in a way contrary to
passenger preferences. While
handicapped individuals are probably
the best judges of their own capabilities,
carrier personnel are likely to have more
information concerning the aircraft and
evacuation precedures. Handicapped
passengers, no less than other
passengers, may have their judgment
affected by economic facters or an “it
can't happen to me” attitude. All this
suggests an appropriate role for carrier
judgment.

In framing a final rule provision, the
Department has tried to balance all
these factors. The Department
recagnizes, first of all, that for mest
handicapped individuals, it is never
appropriate for a carrier to require an
attendant. For example, blind
individuals, deaf individuals, and
persons with relatively less severe
mobility impairments {e.g,, most
paraplegics or persons who have lost
one or two limbs) are likely never to
need an attendant for safety or
evacuation-related reasons. Also, there
are some grounds, under the ACAA, that
are never legitimate for requiring an ‘
attendant (e.g., a perception by carrier
personnel that the individual will need
substantial personal services during the
flight, which carrier personnel are not
obligated to provide). That a person
may. in a carrier employee's judgment,
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need to use a restroom on a flight not
using an aircraft with accessible
restrooms is not a safety-related basis
for requiring an attendant, and hence
the rule does not permit an attendant
requirement for such a reason.

The rule, then, says that a carrier is
permitted to require an attendant only
for safety reasons (not presumed
requirements for personal services or
inconvenience or additional work for
crewmembers) and only for persons
meeting one of four criteria. The first of
these criteria concerns persons traveling
in an incubator or stretcher. No carrier
judgment is required here; the person
either is or is not in an incubator or
stretcher. In this case, which was not
controversial under the NPRM, the
attendant must be capable of attending
to in-flight medical needs of the
passenger.

The second criterion concerns a
person who, because of a mental
disability, is unable to comprehend or
respond appropriately to safety-related
instructions of carrier personnel,
including the safety briefings required
by FAA safety rules. (The Department

. has decided to drop the “person coming

to the airport under the supervision of
agent of a custodial institution”
category, both in response to adverse
comment on that category and because
persons in that category who would
create a safety concern would probably
be subsumed in this mental disability
category.) While people with a variety
of disabilities (e.g., developmental
disabilities, cognitive disabilities, brain
damage, mental illness, Alzheimer's
syndrome) may be affected, this
criterion, in its application, is intended
to be defined in functional rather than
diagnostic terms. That is, the ability of
the individual to actually understand
and respond appropriately to the
instructions is the key. Some individuals
with mental disabilities may be able to
do so, while others may not.

The Department recognizes the
problems, pointed out by commenters,
with the “guadriplegics” category of the
NPRM, and is substituting a more
functional criterion. An attendant may
be required for a person with a mobility
impairment so severe that the person is
unable to assist in his or her own
evacuation. The rationale for this
functional criterion is that if a person
can assist in his or her evacuation, the
need for the assistance of others is
reduced.

For example, if an individual cannot
move his arms or legs independently at
all, that individual is unlikely to be able
to assist in his or her own evacuation.
The individual would need someone
else to help if he or she is to make any

progress toward an exit during an
evacuation. On the other hand, a
paraplegic may often be able to use his
or her arms and hands to assist in an
evacuation by crawling or pulling him or
herself along by grasping seat backs.
Again, the key is the individual's
functional ability, not a diagnostic
category.

The fourth criterion derives from the
Department's 1987 Southwest Airlines
enforcement case, and concerns a
person who has both severe hearing and
vision impairments. If such an individual
can establish some means of
communication with carrier personnel,
sufficient to permit the passenger to
receive the carrier’s safety briefing, the
carrier could not require an attendant.
Otherwise, the carrier could require an
attendant. This criterion is also intended
to be a functional criterion relating to an
individual’s particular abilities, and the
Department intends the provision to be
implemented in a manner consistent
with the Southwest Airlines decision.
Burdensome administrative
requirements making it difficult for the
passenger to establish that he or she can
communicate or otherwise making
independent travel difficult are not »
consistent with this portion of the rule.

These criteria encompass the
situations in which, based on
discussions in the regulatory
negotiation, comments, and the
Department’s experience, it is fair to
expect that a genuine safety rationale
for requiring an attendant could exist.
More inclusive criteria would go beyond
safety into the realm of carrier
convenience and concerns about
providing personal services, which are
not sufficient rationales for imposing
requirements on handicapped
passengers under the ACAA.

The Department agrees with
commenters that the “first person”
mechanism, developed by the parties
during the regulatory negotiation, is
probably unworkable. In its place, as a
means of accommodating both the
safety discretion concerns of carriers
and the concerns of disability group
commenters about arbitrariness and
cost burdens of attendant requirements,
the Department is adopting a suggestion
made in a number of comments.

Under this provision, if the carrier
determines that safety requires a person
arguably meeting one of the last three
criteria to have an attendant, then the
person will have to travel with an
attendant, even if his or her self-
assessment is that he or she can travel
independently. In this case, however,
the carrier will bear the cost of the
attendant’s transportation.

The carrier could do so in a number of
ways. The carrier could provide a free
ticket to an attendant of the
handicapped passenger’s choice. The
carrier could designate an off-duty
employee who happened to be traveling
on the same flight to act as the
attendant. Either the carrier or the
handicapped passenger could seek a
volunteer from among other passengers
on the flight {a search which would
probably be facilitated by the incentive
of free passage). It should be
emphasized that the only purpose of the
attendant in these circumstances is to
agsist the handicapped person in an
emergency evacuation. Personal service
duties (e.g., with respect to eating or
going to the lavatory) are not expected.

This approach has several
advantages. [t gives the carrier the
“decisional discretion” to require an
attendant when it really believes an
attendant is required for safety
purposes. The handicapped person’s
self-assessment cannot override the
carrier's safety judgment in this regard.
Because it requires the carrier to stand
behind its safety judgment with a
financial commitment, it reduces the
likelihood of arbitrary decisions by
carriers to require attendants. While the
handicapped person may have to accept
traveling with an attendant, the extra
monetary burden on the passenger is
largely removed. The possibility that the
carrier will respond to a situation by
designating an off-duty employee or
another passenger as the attendant {or
by determining that the passenger,
indeed, can travel independently)
minimizes the likelihood that
handicapped persons would use this
provision as a “free rider” opportunity
for friends or relatives. Because
disabled persons who genuinely need
attendants tend to travel with them
anyway {there is no reason to doubt the
representations of disability groups on
this point, and it is consistent with the
experience of DOT staff), the overall
cost to carriers is not likely to be great.

Two administrative provisions have
been added to help this provision work
in the situation of a sold-out flight.
When the carrier determines that an
attendant is needed, the attendant will
be deemed to have checked in at the
handicapped person's original check-in
time. For example, on a sold-out flight, a
handicapped person with a confirmed
reservation checks in at the gate an hour
before the scheduled departure time.
Forty minutes later, after discussion
with the handicapped person and the
complaints resolution official, carrier
personnel determine that the passenger
must have an attendant. No one with a
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confirmed reservation volunteers, but a
standby passenger or an off-duty carrier
employee is found to act in this
capacity. For purposes of determining
who gets bumped from the flight, the
attendant is regarded as having checked
in an hour before departure. The
attendant and the handicapped person
would both have priority over other
passengers who arrived less than an
hour before the scheduled departure
time. For example, a passenger who
arrived 30 minutes before scheduled
departure time would be bumped before
the handicapped person or the
attendant, even though the passenger
had checked in before the attendant was
actually selected.

On the other hand, if the handicapped
person arrived 15 minutes before
scheduled departure time, and the
carrier determined that an attendant
was necessary, the handicapped person
and the attendant would not have
bumping priority over passengers who
had arrived earlier. If there were not
room for both, and the handicapped
person consequently could not travel,
the handicapped person would be
eligible for DBC, just as if he or she had
been a victim of overbooking. This is
because the handicapped person had a
confirmed reservation and, but for the
carrier's decision and the inability of the
carrier to find someone already on the
aircraft to act as an attendant, would
have flown on the flight.

Section 382.37—Seat Assignments

NPRM—The NPRM provided that
carriers could not exclude any person
from an exit row or other seat location,
or require any person to use a particular
seat, on the basis of handicap, except in
order to comply with an FAA safety
regulation. FAA subsequently published
a separate NPRM proposing to require
carriers to seat in exit rows only those
persons who could perform a series of
functions in an emergency evacuation.
The FAA NPRM would have the effect
of excluding many handicapped
passengers from exit rows.

Comments—RAA suggested deleting
this section. ATA would replace the
NPRM provision with language granting
carriers discretion to restrict the
assignment of any seat if, in the carrier’s
reasonable expectation, a passenger
may impede or interfere with an
emergency evacuation or with the
crew's performance of duties in an
emergency. ATA says that this
formulation better accommodates the
fact that FAA standards are minimum
standards which carriers are
encouraged to exceed, in the interest of
achieving the highest possible degree of
safety. Moreover, ATA says, the NPRM

does not take proper account of the role
of FAA orders, advisory circulars etc.
concerning safety, since it focuses on
what an FAA regulation says. ATA
makes specific reference to a 1977 FAA
Advisory Circular suggesting that
carriers seat non-ambulatory persons
near floor level, non-overwing exits.

PVA argued that in the absence of an
FAA safety regulation, carriers should
be prohibited from imposing seating
restrictions on the basis of handicap.
PVA said, however, that any carrier
procedures adopted to implement an
FAA regulation in this area must
themselves conform with the general
nondiscrimination requirements of part
382. PVA disagrees with ATA's
assertions that carriers’ general
discretion to exceed minimum FAA
requirements authorizes carriers to take
action contrary to a Federal statute like
the ACAA.

The NFB commented extensively on
this section. NFB strongly advocates the
position that there is no valid or
persuasive evidence that blind persons

" present a safety problem as passengers

in air transportation. Genuine safety
justifications for different treatment of
blind passengers (e.g., airline policies
barring blind passengers from exit rows])
do not exist, in NFB's view. NFB warns
against making blind passengers the
victim of a discriminatory “safety hoax,”
and expresses concern that safety
reasons advanced for restricting exit
row seating are pretexts for
discrimination and prejudice.

Indeed, NFB contends, there are far
more serious cabin safety problems
which FAA and the industry have thus
far failed to address. The NFB comment
discusses several matters raised at a
recent cabin safety conference which, in
NFB's view, were far more deserving of
regulatory attention by FAA than exit
row seating. NFB points to FAA's
acceptance, under current FAA rules, of
some carrier policies which do not bar
blind passengers from exit rows as
evidence that FAA has not, until
recently, believed that exit row seating
is a significant safety issue.

NFB urges that this section of the rule
prohibit discrimination in seat
assignments and require carriers to
apply the same standards and
restrictions concerning exit row seating
to handicapped and nonhandicapped
persons alike.

The American Council of the Blind
(ACB) said that any restrictions on exit
row seating should be based on
empirical evidence. Other disability
community comments generally favored
a prohibition on seating restrictions,
though one comment suggested that

restrictions could apply to the seat next
to the exit (but not the whole exit row).
Carrier comments favored provisions
that would either preserve carrier
discretion in seating matters or
expressly authorize seating restrictions
for handicapped persons where
restricted seating would contribute to
speeding an evacuation. Carrier labor
organizations generally agreed with
carrier comments on this issue.

DOT Response—Many comments on
this section of the NPRM, including a
substantial portion of NFB's comments,
concerned the substance of what
restrictions, if any, on exit row seating
should be imposed by an FAA safety
rule. These comments are not on point
for this NPRM. Rather, they relate to the
FAA rulemaking concerning exit row
seating.

As a general matter, ATA is correct in
pointing out that carriers have discretion
to exceed requirements of FAA safety
rules. This discretion cannot be taken to
override the mandate of a Federal
statute, however. As discussed above,
the ACAA prohibits discrimination
against qualified handicapped
individuals on the basis of handicap,
including the imposition on handicapped
passengers of restrictions not imposed
on other passengers, except for safety
reasons found necessary by the FAA.
Where the exercise of discretion by a
carrier imposes restrictions on
handicapped passengers not imposed on
other passengers, and the restriction has
not been found necessary by the FAA,
the carrier’s discretion is constrained.

For example, some carriers have
followed policies of requiring persons
using service animals to sit in bulkhead
rows. Absent the ACAA, this exercise of
discretion, which is not inconsistent
with FAA safety requirements, is legally
permissible. But impasing this seating
restriction on handicapped persons who
use service animals in the absence of an
FAA safety requirement for seating
service dog users in bulkhead seats, is
prohibited under the ACAA and this
rule.

Likewise, an FAA Advisory Circular
suggesting that it may be useful to sit
non-ambulatory persons in a location
that would place them at the end of an
exit queue is advice or suggestion. It is
not a legal requirement. It is not a
finding by the FAA that this seating
pattern is necessary for safety. FAA's
administration of its safety rules (14
CFR § 121.586) has not required this
suggestion to be adopted. So while,
under the ACAA, it is perfectly
appropriate for a carrier to recommend
seating locations to non-ambulatory
persons, it is not correct to say that
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carriers have discretion to require these
passengers to sit in these locations.
Under the ACAA, carriers are not .
intended to have this discretion, and this
regulation will not grant discretion
which the statute intends to be withheld,

At the same time, the Department
would not, consistent with the ACAA,
purport to limit through this rule the
discretion of the FAA to issue a specific
safety regulatory requirement such as. it
has proposed in the exit row seating
area. Consequently, were are not
adopting comments which urged a
regulatory ban on exit row seating
restrictions.

We agree with PVA and NFB that in
implementing any FAA rule in this area,
carriers are obligated to do so in a
nondiscriminatory manner. The
Department does not believe that any
special language to this effect is needed
in this section, however; the general
nondiscrimination requirements of
section 382.7 should be sufficient.

The Department is adding two
provisions to this section. The first is a
response to a comment concerning the
denial of transportation, consistent with
§ 382.31, of a person whose involuntary
active behavior would endanger flight
safety. If such an individual could be
transported safely in a particular seat
location on a particular flight, the carrier
would be required to offer such a seat
location for the person as an alternative
to denying transportation. '

It should be emphasized that this
provision applies only with respect to a
passenger’s involuntary active behavior
{e.g., the loud exclamations of someone
with Tourette's syndrome). This
provision is not intended to allow
carriers to isolate a handicapped person
because the person might look or seem
strange to other passengers. :

The second responds to comments
concerning service animals (see
discussion of § 382.53). If a service
animal cannot be accommodated at the
seat originally assigned to its user (e.g.,
because it blocks an aisle), the carrier
may move the animal and its user to
another seat at which it may be properly
accommodated.

Section 382.39—Provision o f Services
and Equipment

NPRM—This provision would require
carriers to assist handicapped persons
in enplaning and deplaning, making
connections, etc. However, where the
physical limitations of 19-seat or smaller
aircraft precluded the use of existing
boarding devices, carrier personnel
would not have to hand-carry a
handicapped person onto an aircraft.
Carriers would have to provide
assistance (including help with the use

of an on-board wheelchair] in getting
handicapped persons to lavatories, but
would not have to assist handicapped
persons in a bathroom or otherwise with
elimination functions. Carrier personnel
would have to assist handicapped
persons with preparation for eating but
not with eating itself. Assistance would
be required for retrieving carry-on items.
Carrier personnel would not be required
to provide medical services for
handicapped persons.

1. Enplaning and Deplaning of
Handicapped Passengers

Comments—PVA argued that the
ACAA requires access to air travel, and
that carriers have the obligation to make
sure that handicapped passengers are
able to get onto aircraft, by whatever
means are available and necessary. It is
undesirable to carry passengers on
board by hand, but if no other method is
available, then it must be done, even on
the smallest of aircraft. If a carrier
refuses to do so, then the passenger
should receive denied boarding
compensation.

ATA believes that it is never proper to
require carrier personnel to carry
passengers on board. The danger of
injury to personnel is too great, and such
a requirement would involve the
provision of extensive affirmative
assistance which is beyond the scope of
the ACAA. If carrying passengers
aboard is the only way to enplane them,
then they won't get to travel, Airports
should be required to provide lifts for
carriers to use, in order to facilitate
enplaning handicapped passengers.
RAA emphasizes the point that it is
often very difficult to enplane
handicapped persons on small aircraft
and that requiring hand-carrying would
involve serious risk of injury to carrier
personnel and passengers alike.

Disability group comments
emphasized that the exception to -
boarding assistance requirements for
small aircraft would close many flights
to handicapped passengers. Some of
these commenters suggested that lifts
should be required for all flights not
served by a level-entry boarding ramp.
ATBCB suggested that lifts should be
required even for small aircraft within
three years. Carrier commenters
opposed requirements for carrying
handicapped persons on board and
consequently supported the small
aircraft exception. Carrier labor
organizations also opposed any
requirements for carrying of passengers,
for the same reasons stated by carriers.
Carrier comments also expressed
concerns about the potential costs of
lifts, although comments did not
quantify these costs.

DOT Response—The Department
agrees with commenters that hand-
carrying a handicapped passenger onto
or off of a plane is the least desirable
method of enplaning and deplaning that
passenger. This is true because of
concerns about injuries to carrier
personnel as well as concerns about the
dignity and safety of the passenger. For
this reason, the Department has made
several changes and clarifications to
this section.

The basic requirement remains intact:
carriers must provide assistance to
handicapped passengers in enplaning
and deplaning. This assistance includes
the services of personnel and the use of
ground wheelchairs, boarding
wheelchairs, on-board chairs {(where
provided in accordance with the rule),
and ramps or mechanical lifts. The
Department has added language,
adapted from 49 CFR § 27.71, requiring
that level-entry boarding platforms or
accessible passenger lounges be used
for this purpose when these devices are
available. Otherwise, carriers shall use
ramps, lifts, or other devices for
enplaning or deplaning handicapped
persons who need this kind of
assistance. The rule requires that
devices not normally used for freight be
used for boarding assistance, for
reasons pertaining to the dignity of
passengers. However, if a passenger
would prefer to use a lift—even one
normally used for freight—in preference
to a boarding chair, the carrier may
honor the passenger’s preference
without conflict with this rule.

This provision does not mean,
necessarily, that each airline must own
its own lift at each airport. Airport
operations have an existing
responsibility under 49 CFR
27.71(a)(ii)(v) to ensure that such
devices are available. Carriers may also
jointly own or lease such devices at a
given airport, or borrow devices from
one another. These means should enable
carriers to mitigate the costs of
providing boarding assistance.

Carriers are required to use these
devices where level entry boarding
platforms are not available for a flight
(i.e., a carrier cannot decline to use an
available lift). The requirement to use
such devices carries with it the
obligation to maintain them in proper
working order.

In small aircraft (less than 30 seats),
the Department will exempt from
boarding assistance requirements
situations in which existing lifts,
boarding chairs or other devices are
unfeasible, leaving hand-carrying as the
only means for boarding a passenger
{The 30-seat aircraft cutoff for this
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persons should not be permitted to
craw! aboard aircraft. Several disability
groups said that handicapped persons
should not be left stranded in
wheelchairs not permitting independent
mobility for unredasonable periods of
time. When a deaf/blind person is
traveling, one commenter suggested, the
carrier should provide a flight attendant
trained in fingerspelling if advance
notice is provided. Another commenter
suggested requiring male flight
attendants on a flight where lifting a
handicapped person is required. One
commenter suggested that services
should be provided to developmentally
disabled passengers on the model of
services provided to young children
traveling alone. Another recommended
clip-on trays for meals.

DOT Response—DOT will defer the
suggestion of the draft ATBCB
standards for boarding chairs to the
SNPRM for further comment. We are not
sure, at this time, whether the proposed
standards are workable. It is possible,
for example, that current boarding
chairs would not meet these standards
and that manufacturers would have to
modify existing designs. Information
from manufacturers would be useful on
this point.

The Department will not require
carriers to permit handicapped persons

, to crawl aboard aircraft, which, dignity

issues aside, is potentially dangerous.
The Department does believe that
carriers should not strand handicapped
passengers in wheelchairs in which the
passengers are not independently
mobile {e.g., by putting a person who
uses an electric wheelchair intoa
manual ground chair for long periods in
the terminal in between flights). This
can have adverse health consequences
for some passengers, as well as creating
inconvenience. The rule will prohibit .
leaving a handicapped person in this
predicament for more than 30 minutes.
After that time, the carrier would have
to provide the person’s own wheelchair,
another wheelchair in which the
individual could be independently
mobile, or, on request, a person to assist
with mobility (e.g., if the person asks to-
have the ground wheelchair pushed to a
concession stand; the carrier would find
someone to push).

The Department is not adopting the
other comments requesting specific
accommodations. These are very
detailed suggestions, which appear to
apply only to very small subsets of the
handicapped passenger population, or
which could be burdensome or
inappropriate to require. '

Section 362.41-—Stowage of Personal
Egquipment

- NPRM—In-cabin stowage of
wheelchairs and other equipment would
be governed by FAA rules concerning
carry-on baggage. This general rule
applies to such items as respirators and
canes as well as other assistive devices.

Wheelchairs or components could be
stored under seats or in overhead
compartments, assuming they fit in
those spaces consistent with FAA carry-
on baggage rules. Carriers would have
to allow stowage of at least one folding
wheelchair in the cabin, if there was an
area (e.g., a coat closet) that would
accommodate it. In a smaller aircraft,
there would need to be a dedicated
storage area in the baggage
compartment for such a wheelchair if
there were no in-cabin storage space
available.

Wheelchairs and other mobility aids
would be stowed in the baggage
compartment with priority over other
cargo and baggage, except baggage
brought by passengers who made their
reservation before the disabled person
did so. Wheelchairs carried as checked
baggage would have to be returned as
close as possible to the gate, and would
be among the first items removed from
the baggage compartment.

Carriers would have to accept electric
wheelchairs as baggage, except where
baggage compartment size or
airworthiness/operational conditions
prevented doing so. Carriers would also
have to transport batteries containing
hazardous materials, and would have to
provide and package such batteries in °
appropriate hazardous materials
packaging. Handicapped persons would
have the opportunity to provide written
instructions for or assist in the
disassembly and reassembly of their
equipment.

1. In-cabin wheelchair storage

Comments—Stowing a wheelchair in
the cabin, such as in a coat closet, is
unnecessary because airlines have
procedures for the checking and quick
return of such equipment, ATA
comments. ATA adds that carriers have
a good record concerning loss of or
damage to wheelchairs. If wheelchairs
were given priority for coat closets,
other passengers’ garment bags would
be displaced, and would have to be '
stored elsewhere in the cabin, checked,
or even sent on a later flight, with -
attendant problems of inconvenience,”
possible loss or damage, delay and extra
cost. ATA would permit wheelchairs or
components to be stored only in
overhead bins or under seats, and would
bar them from closets.

PVA believes that, since wheelchairs
are more important for disabled
passengers than garment bags are for
other travelers, in-cabin stowage space
should be provided for wheelchairs on a
priority basis, even at the cost of
inconvenience to other passengers. For
example, if a closet has room for two
wheelchairs, the rule should require the
carrier to store two chairs there, even if
this displaces all other bags from the
space. It is desirable to stow
wheelchairs in the cabin, PVA explains,
to forestall the possibility of loss or
damage to checked equipment and to
permit easier retrieval at the aircraft
door, which will facilitate mobility in
the terminal.

Other disability group commenters
said that carriers should be exempt from
stowing wheelchairs only if the physical
space to do so did not exist. Even
aircraft with fewer than 30 seats should
have a wheelchair storage space, some
of these commenters said. Some
carriers, on the other hand, said that in-
cabin stowage was not feasible on small
aircraft.

DOT Response—There appears to be
a general perception among airline
passengers that for reasons of
convenience, speed, and concern
{whether or not well justified} about loss
or damage, it is preferable to carry on as
much as possible of one's effects and
check as little as possible. This
behavioral pattern by passengers is one
of the most significant reasons for recent
FAA rulemaking action to limit more
strictly carry-on baggage in the interest
of cabin safety. It is a pattern that
appears to characterize handicapped
passengers as well as the general
passenger population. Indeed, given that
the consequences of loss of or damage
to a wheelchair are greater to its user
than the consequences to other:
passengers of the loss of or damage toa
garment bag, and that there is a real
benefit to being able to use one’s own
wheelchair as soon as possible after a
flight concludes, handicapped
passengers probably have better reason
than most for wanting in-cabin storage.

For this reason, the Department is
retaining a requirement that in aircraft
where there is an in-cabin storage area
that will physically accommodate a
folding wheelchair, the carrier must
designate a priority stowage area for at
least one folding wheelchair. At the
same time, the Department believes that
ATA has a reasonable point in saying
that it will create substantial
inconvenience for other passengers and
administrative problems if garment bags
and other items already in the closet
have to be removed and checked
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beecause of the subsequent arrival of a
wheelchair.

Consequently, the priarity for stowage
of a folding wheelchair will work as
follows. When a handicapped persen
takes advantage of a carrier offer of an
opportunity to preboard, that passenger
may stow his or her wheelchair in the
priority storage area, with priority over
the items of other passengers who board
at the same airport. This means that, if
bags of passengers who have gotten on
the flight at a previous stop so fill the
area that there isn't room for the
wheelchair, the wheelchair would have
to be checked. Items that have been
carried on by passengers who boarded
the aircraft at a previous airport do not
have to be checked to accommodate the
wheelchair (though we would urge
carriers and passengers to cooperate in
moving such items to overhead or under-
seat storage if this would make room for
a wheelchair).

On the other hand, once the
preboarded handicapped person has
stowed the wheelchair in the closet or
other area, other passengers who do not
find sufficient room in that area for their
items must stow them in an overhead
compartment or under a seat, or give
them to the airline to be checked. If the
handicapped person does not preboard,
he takes his chances, with all other
‘passengers enplaning at the airport, of
finding in-cabin storage space for his
wheelchair or other items.

2. Stowage of Wheelchairs and Batteries

Comments—ATA had three general
comments concerning stowage of
wheelchairs. First, like surfboards, guns,
bicycles, and fishing tackle, especially
electric wheelchairs are an item
requiring special packaging and
handling, for which carriers ought to be
able to charge a reasonable fee. Second,
the reservation priority system for
determining whether a wheelchair gets
into the baggage compartment was
unworkable. (RAA concurs with this
point.) Third, with respect to spillage
batteries, which are subject to DOT
hazardous materials rules, carriers
should be able to use their own DOT-
approved packages and need not use
packages (even if approved by DOT)
that they do not normally use. ATA also
says that a carrier which as a normal
matter accepts no hazardous materials
of any kind should not have to carry
hazardous wheelchair batteries.

PVA generally concurs with the
NPRM pravison. With respect to
carriage of wheelchairs, PVA would
eliminate the provision that allows
carriers to decline to do so on the basis
of "operational” considerations. PVA
agrees with ATA and RAA that the

reservation priority system for
wheelchairs on small aircraft is
unworkable. PVA's solution would be to
give an absolute priority to wheelchairs,
since they are essential personal
equipment for their users. Other baggage
would be “bumped” from the plane, if
necessary. All carriers should transport
wheelchair batteries, even if they do not
otherwise transport hazardous
materials. As an alternative, a carrier
that did not transport hazardous
materials could provide “loaner”

_batteries (presumably at the destination

point) and/or provide an equally
effective way of getting the battery to its
destination.

Southwest Airlines, which does not
accept any hazardous materials,
strongly contended that it should not be
required to carry wheelchair batteries.
Doing 8o, it said, would result in very
expensive ($825,000 the first year;
$425,000 in subsequent years) training
requirements for its ground personnel
under DOT hazardous materials rules.
Southwest said that this expense would
be unduly burdensome in light of the
fact that it expects to carry only about

" 48 persons using electric wheelchairs in

a year. Other carrier commenters
objected to the cost of providing battery
packages, or suggested that passengers
should bring their own. One disability
group seconded PVA's suggestion for
“loaner” batteries.

DOT Response—Contrary to ATA’s
view, we do not believe that it is
reasonable or appropriate to analogize a
passenger's wheelchair—a piece of
essential personal equipment without
which the person has no independent
mobility and cannot obtain access to
other necessary items like food, lodging,
and remunerative work—to optional
recreational accessories like surfboard,
guns, fishing tackle, or bikes. The two
sets of items are not similarly situated.
The first is virtually an extension of
one's person. The second consists of
nice-to-have, not need-to-have, things
you use for fun.

In a regulation implementing a statute
requiring nondiscriminatory access to
air transportation, it is appropriate to
treat different sets of items differently,
when doing so is necessary to ensure
that the purpose of the statute is
achieved. This is such a situation.
Essential personal equipment must go
along with the person, its handling
included in the price of the person’s
ticket. Extra charges would not be
consistent with the nondiscrimination
purpose of the ACAA. In this context, it
appears, based on information in PVA's
comment, uncontroverted by other
commenters, that battery packages are
quite inexpensive.

In response to the unanimous
comment on the issue, we are dropping
the “reservation priority” system for
wheelchairs in checked baggage. Rather,
to simplify the rule and to ensure that
handicapped persons and their essential
personal equipment are not denied
transportation, the final rule makes the
priority for wheelchairs and other
assistive devices absolute. That is, the
carrier must make room for the
wheelchair or assistive device even if it

.means bumping cargo or other

passengers' luggage.

The Department is aware that this
provision may, on occasion,
inconvenience other passengers. We
regret this inconvenience. It is
necessary, however, to balance the
inconvenience of passengers whose
luggage arrives late with the fact that
without his or her wheelchair, the
disabled passenger is unable to be
independently maobile at the destination.
In the Department's view, given the
intent of the ACAA, the absolute
necessity for a disabled passenger of
bringing a wheelchair on a trip, if the
trip is to take place at all, outweighs the
inconvenience of a passenger who can
make the trip without his or her luggage,
but will be inconvenienced by its late
arrival, (In situations where regular
luggage must be bumped, this provision
is not intended to give the handicapped
person's regular luggage priority over
other passengers’ regular luggage.)

The rule requires that, where baggage
has to be bumped for this reason, that
the carrier make its best efforts to have
the bumped baggage to the destination
of the flight (either the various
passengers’ final destinations or the
next hub where the baggage can be
loaded on a flight for carriage to the
final destination} within four hours of
the scheduled arrival time of the flight
from which the baggage was bumped.
As its phrasing indicates, this is not an
absolute requirement: the requirement is
for good faith efforts.

The Department makes two
suggestions for ways in which carriers
can reduce potential inconvenience to
other passengers and meet this best
efforts requirement. First, section
382.33(b){5) permits carriers to require
up to 48 hours advance notice for
transpartation of an electric wheelchair
on a flight scheduled to be made on an
aircraft with fewer than 60 seats. This
means that carriers will have the
opportunity to know, two days ahead of
time, that a large piece of equipment is
going to be presented for transportation
on a small aircraft at a given station.
This is the situation most likely to
produce bumping of baggage.
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The carrier could then take steps (e.g.,
contacting other passengers with
confirmed reservations to make
alternate arrangements, making
alternative arrangements for the
transportation of other cargo or baggage,
substituting equipment) to minimize
inconvenience. A carrier could also offer
incentives to other passengers to
voluntarily have their luggage delayed,
where baggage bumping proved to be
necessary, much as is now done to
obtain volunteers for bumping in
overbooking situations.

With respect to carriage of hazardous
materials batteries, the Department
believes that comments (e.g., that of
Southwest Airlines) overestimated the
cost of training that would be involved
in handling the batteries. According to
FAA and RSPA staff who implement
hazardous materials rules, only those
personnel who would have to handle the
batteries (not all ground personnel)
would have to receive training, and the
training would have to cover only the
types of batteries used to power
wheelchairs or other assistive devices.

All carriers are required to transport
handicapped passengers, without
discrimination. If, by refusing to carry
hazardous materials, the carrier makes
it impracticable for users of electric
wheelchairs to use the carrier's flights,
the carrier would not be complying with
the ACAA. While it might be possible to
surmount this problem by adopting
PVA'’s suggestion concerning “loaner”
batteries, (i.e., a carrier which does not
carry any hazardous materials would
not have to carry a hazardous material
wheelchair battery, but it would ensure
that a battery capable of operating the
wheelchair is available for the
passenger to use at his destination), it is
doubtful that this alternative is
practicable, given the different types of
batteries involved and the logistical
problems in getting the right battery to
the right place at the right time.

DOT does not, as much, “approve”
hazardous materials packages for
batteries, so there is no such thing as a
“DOT-approved” package. With this
qualification, DOT agrees with ATA's
suggestion that carriers may use only
hazardous materials packages meeting
the requirements of DOT regulations
and may insist on the use of their own
packages. Words 1o this effect have
been added to the regulation.

The NPRM in effect excused carriers
from transporting electric wheelchairs
where baggage compartment size,
airworthiness, or “operational”
considerations prohibited doing so. PVA
commented that “operational” was
vague and a potential loophole in the
requirement. The use of this term

derived from discussions in the
regulatory negotiation that referred to
the fact that small carriers, at some
stations, might not have enough
personnel to prepare and load an
electric wheelchair. Carrier and other
parties did not describe further in their
comments what “operational”
considerations might be, as
distinguished from airworthiness
considerations. This concern is
mitigated, under the final rule, by the
fact that a carrier may require 48 hours'
advance notice to transport an electric
wheelchair on a small aircraft. The final
rule will delete “operational” since it
does not seem to have any other
meaning in this context.

3. Other Issues

Comments—PVA said that the NPRM,
which discussed stowage of wheelchairs
and mobility aids, should be expanded
to include other “assistive devices” used
by disabled passengers (e.g., walkers,
crutches, respirators, reading aids). PVA
also suggests that carriers should not be
permitted to limit disabled passengers’
bringing of assistive devices on board
by reference to carry-on baggage
policies more restrictive than mandated
by FAA rules. The ATBCB also takes
this position.

ATA responds that since the FAA
carry-on baggage rules set minimum
standards, carriers’ carry-on policies
may be more stringent than FAA
requires. RAA adds that regional
carriers using small aircraft often have
policies limiting passengers to one
carry-on item (e.g., a briefcase), and
advocates referencing compliance with
these policies in the regulation. A carrier
labor organization concurs that
additional carry-on items should not be
permitted in the cabin.

ATA suggests language permitting the
carrier to return a wheelchair to the
passenger at the baggage claim area
rather than at the gate, if the passenger
so requested or if doing so is necessary
in order to comply with security
requirements. The ATBCB and a number
of disability groups, to the contrary, say
that airlines should not be permitted to
return wheelchairs at the baggage claim
area rather than the gate or aircraft
door.

ATA also suggested that the reference
to a handicapped person “assisting” in
the disassembly of a wheelchair be
deleted and that an advance check-in
requirement be permitted for persons
checking electric wheelchairs.

Other disability groups asked that
such devices as respirators, small
personal oxygen tanks, and equipment
to assist communications for deaf/blind

persons be able to be taken into the
cabin with their users.

DOT Response—The Department has
incorporated the “assistive devices”
language, in order not to restrict the kind
of equipment with which handicapped
passengers can travel. Any device can
be brought on board the aircraft as long
as doing so is consistent with rules of
DOT administrations for hazardous
materials and carry-on baggage.

" The FAA rule about carry-on baggage
has a bottom line: carry-on items must
be stowed only in approved stowage
areas. The FAA rule directs carriers to
devise a program for implementing this
basic requirement. The FAA then
approves the program. One widely-used
program, drafted by the ATA, limits
carry-on items to two per person. As
RAA mentions, some carriers may limit
passenger to one carry-on item. The
FAA advisory circular concerning the
carry-on baggage rule does not address
how assistive devices for handicapped
persons should be treated under carrier
programs.

The problem faced by handicapped
persons is that, like other travelers, they
have briefcases and garment bags that
they want to bring into the cabin. Unlike
other passengers, they sometimes must
use mobility aids or other assistive
devices. Such a device may be
necessary, in light of an individual’s
disability, to allow the individual to
perform a major life function. If the
device is counted against the one-item
or two-item carry-on limit established in
a carrier’s program, then the individual,
because he or she needs the device to
help deal with a disability, is permitted
fewer “regular” carry-on items than
other passengers. For example, on a
commuter carrier with a one-item limit,
a person with a vision impairment could
face a choice between carrying on her
briefcase, with papers to read for work
purposes, or her reader/magnifier
device, which enables her to read the
papers. Whichever choice she made, she
would not get her reading done.

We do not believe this kind of
dilemma should be forced upon
handicapped passengers; indeed, a good
argument can be made that allowing a
handicapped person fewer briefcases,
garment bags etc. than other passengers
are allowed because the handicapped
person must use an assistive device
would constitute a discriminatory
application of a carrier’s carry-on
baggage program, not contemplated by
the FAA'’s rule or consistent with the
ACAA. Therefore, this rule will provide
that agsistive devices for a handicapped
passenger, which can be stowed in
approved stowage areas, will not count
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against the number of carry-on items to
which a passenger is limited by a
carrier’s carry-on baggage policy.

We see no reason to prevent a carrier
from returning a wheelchair to a
passenger at the baggage claim area if
the passenger requests it. Language to
this effect has been added to the rule.
ATA’s comment about “if necessary to
comply with security requirements” is
unclear. While a chair may have te go
back to a gate through the security
screening checkpoint, this does not
mean that security considerations
prevent the return of the chair at the
gate. Addition of this language would be
unnecessary and confusing.

In response to an ATA comment, we
have added to this section a provision
allowing carriers to require passengers
with electric wheelchairs to check in an
hour prior to the scheduled departure
time of the flight. This advance check-in
may be required even where a 48-hour
advance notice requirement is not
permitted by section 382.33 (i.e., for
aircraft with 60 or more seats). If the
passenger checks in later than this, the
carrier must still transport the
wheelchair if it can do so by making
reasonable efforts, without delaying the
flight.

Also’in response to an ATA comment,
we have deleted the reference to a
handicapped passenger being able to
“assist” in, as well as to provide written
instruction for, the disassembly of a
wheelchair. This work may often take
place in an area of the airport which is
off limits to passengers generally, and
which in apy case is not required to be
accessible to handicapped passengers
by this rule. We do not think it
advisable to require carriers to allow
passengers to enter these areas.

Section 382.43—Treutment of Mobility
Aids and Assistive Devices

NPRM~This provision (then titled
“Reimbursement for lost or damaged
mobility aids”) proposed that
wheelchairs and other mobility aids
shall be returned to the passenger
functioning as delivered to the carrier.
Carriers’ liability could not be limited to
less than twice the lost baggage
compensation amount under DOT
baggage rules {i.e., $2500). Carriers could
not require handicapped persons to sign
waivers of liability regarding
wheelchairs and other mobility aids.

Comments—ATA would change
“functioning as delivered to the carrier”
to “in the same condition as received by
the carrier.” They would also permit -
waivers of liability for electric
wheelchairs or other assistive devices
which have controls subject to being
damaged in transport and which are not

delivered to the carrier adequately
protected. RAA objects to increasing the
baggage liability increase for
wheelchairs and other assistive devices,
saying that passengers should purchase
insurance for additional value of such
items.

As in the previous section, PVA says
that coverage should be expanded to all
“assistive devices.” PVA also says that
carrier liability for loss of or damage to
assistive devices should not be limited
to $2500, but should be full replacement
value, given the key role that these
devices play in the lives of their users.
PVA urges the application of this
principle to international flights of U.S.
carriers as well as domestic flights. The
carrier who loses or damages an
assistive device should repair or replace
it at the carrier’s cost and provide a
‘“loaner” replacement while the repair or
replacement is pending. PVA does not
object to ATA’s word change
concerning “in the condition received by
the carrier” but does disagree with
ATA's proposal to permit waivers of
liability for wheelchair controls.

A large majority of disability
community commenters stated that
carriers should be responsible for the
full replacement value of items they lose
or damage, and, many said, for any
consequential damages as well. Several
of these comments also suggested that
carriers promptly buy or rent a
replacement. Among carriers, comments
either supported the liability limit
mentioned in the NPRM or said that
liability should be the same as for other
passengers’ items, since handicapped
passengers could buy insurance for the
additional value of expensive items.

Some disability groups agreed with
PVA that the section should cover all
“assistive devices.” A carrier and the
ATBCB said that the “loaner” idea was
unworkable; the ATBCB suggested that
carriers should have liaison with local
centers for independent living as a place
to refer disabled traveters who needed
equipment quickly.

DOT Response—DOT will make the
change to “assistive devices” and the
change to “in the condition received.”
Recognizing the often high cost of
assistive devices and their importance
to users, the Department will retain the
liability limit at twice the normal
liability limit for passengers’ baggage
(i-e., $2500). This is preferable to both
leaving the liability limit at the $1250
applicable to other baggage (which does
not recognize the cost and importance
factors sufficiently) or making the
carrier responsible for the full
replacement value of assistive devices
(which does not recognize sufficiently

the ability of passengers to purchase
insurance for expensive items).

Baggage liability for international
flights is governed by the Warsaw
Convention, and this provision would
therefore not apply to international
flights, even for U.S. carriers. It is
correct, as PVA points out, that persons
may declare the value of a item and
receive actual value compensation if it
is lost or damaged. This mechanism is
available for passengers checking
assistive devices on international flights.
Carriers may impose a supplementary
charge for carrying items in this
situation, as provided in the Warsaw
Convention.

For practicability and cost reasons,
the Department does not believe that it
would be reasonable in this rule to
require carriers to rent or purchase
replacement assistive devices for
handicapped persons or to provide them
as “loaners” when the carrier lost or
damaged a device. We think that
ATBCB's suggestion of carrier liaison
with centers for independent living and
other local disability groups, as a means
of providing assistance to disabled
passengers whose assistive devices are
lost or damaged, is a good ane, and we
urge carriers to establish such
relationships.

The Department will leave in place
the prohibition of waivers of liability. it
is not realistic to suggest that users of
electric wheelchairs, for example,
deliver their chairs to the carrier with
protection attached to the controls. The
person usually has to arrive at the
airport using the wheelchair, for one
thing; for anether, the disabilities of
many users of electric wheelchairs may
prevent them from doing the work
necessary to protectively package the
contrals. Carrier persannel, in any event,
are likely to have a better notion than
passengers of what sort of pratection is
needed for a device in the baggage
handling environment. Handicapped
passengers sometimes carry controls on
board with them, or sometimes may
come with packaging materials they ask
carrier personne! to use. While this may
be a prudent step, its absence is not a
reason for a mandatory waiver of
liability.

The Department has added a new

" paragraph to this section emphasizing

that when carriers take a wheelchair or
other assistive device apart for stowage,
they have to put it back together
promptly at the end of the flight.

Section 382.45-—Passenger Information

NPRM—A carrier would have to
make information available of interest
to handicapped passengers, including
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the location of seats on an aircraft with
movable armrests, limitations of the
aircraft with respect te accommodating
handicapped persans or their
wheelchairs or other eguipment, and
whether the airoraft has an accessible
restroom. With respect to FAA-required
safety brielings, carriers could conduct
them for persons who prebeard. With
respect to other passengers, carriers
could offer briefings but not require their
acceptance. Carriérs could not “quiz”
disabled passengers to make sure they
had absorbed the content of the briefing.
Carriers also would have to ensure that
handicapped passengers (including
those with vision and hearing
impairments) had access to information
on ticketing, schedules, flight delays, etc.

Comments—PVA agreed with the
NPRM provision, but suggested an
addition. Carriers would report data
about Part 382 complaints to DOT,
which would publish a report
periodically. The report, analogous to
the “on-time” report, would give
consumers an idea of what carriers were
or were not doing a good job of serving
handicapped passengers. DOT should
require carriers to use their best efforts
to make information available, even
though PVA recognizes that in some
instances {e.g., information on specific -
aircraft, information provided through
foreign travel agents) it might be
difficult to do.

ATA says that it typically is not
feasible for a carrier to provide
information about a specific aircraft to
be used on a given flight; only .about the
aircraft type to be used. Information
requirements should therefore relate to
aircraft type. ATA also asked for
clarification that carriers could,
consistent with Part 382, provide safety
briefings to all persons required to have
them by FAA rules, a point echoed by
RAA. ATA has no objection te
providing various sorts of information,
but asks that disabled passengers self-
identify so the information can be
provided readily. ATA opposes a
complaint report of the sort suggested
by PVA, saying it would be of little use
and that other factors (e.g., personal
experiences} play a more important role
in choice of carriers than consolidated
statistics.

A number of other comments, from
various parties, endorsed the idea of a
section like this one. Modest numbers of
carriers and disability groups agreed
with the pesitions of ATA and PVA,
respectively, with regard to-a number of
the section’s provisions. With respect to
individual safety briefings, the
American Council of the Blind (ACB)
suggested they be given

“inconspicuously and discreetly,” te
avoid embarrassment of the passenger.
IATA repeated its point about foreign
travel agents. Disability organizations
suggested such accommodations as
braille or large print information or
tapping hearing-impaired persons on the
shoulder to alert them to flight
information.

DOT Response—The Department
agrees that, since flight information is
typically available in terms of aircraft
type, the regulatory requirement for
information should be phrased
accordingly. However, since in some
circumstances information about a
specific aircraft may be available, we
have retained the requirement to
provide information about the specific
aircraft, where doing so is feasible.

ATA and RAA are also correct in
saying that FAA rules require providing
individual safety briefings to certain
passengers. The rule explicitly
recognizes this fact, though it also
permits the carrier to offer such a
briefing te other passengers. (In the
latter case, the carrier should desist if
the passenger declines the offer.) We
have adopted ACB'’s comment that such
briefings should be conducted as
discreetly and incenspicuously as
possible. Obviously, it will be more
practical to conduct briefings this way if
disabled passengers preboard; those
who de not preboard will have to put up
with somewhat more public special
briefings.

The Department is retaining the “no
quizzes” provision, te which there was
no objection in the comments. We are
adding a sentence prohibiting the carrier
from taking any action adverse to a
passenger-on the basis that the
passenger has not “accepted” the
briefing. (Carriers have sometimes used
this concept as a reason for taking
action against passengers.) It is unclear
what “acceptance” of a briefing means.
Disclaiming interest, staring straight
ahead, reading a newspaper, or knitting
while the special briefing is going on is
not an appropriate basis for action
against the passenger; while close
attention to safety briefings is always
recommended for passengers, carriers
do not take action against members of
the general passenger population who
similarly ignore the general safety
briefing. None of these behaviors
prevents the crew from cemplying with
their duty under the FAA rule, which
simply is to provide the briefing.

The Department agrees with ATA's
suggestion that persens who are unable
to obtain needed information from
terminal and aircraft sources should ask
for the information from carrier

personnel, who are obligated to provide
it. Self-identification is a useful way to
draw carrier personnel's attention to.a
need for information, altheught the
regulation will not require it. The rule
will not specify particular ways of
-accommodating the needs of persons
with vision and hearing impairments; a
general requirement to accommedate is
sufficient, and carriers can find the most
appropriate way -of doing so in the
variety of situations they face.

The Department is not adopting the
suggestion for a data reporting
requirement on wirlines’ complaint
experience. This would be an additional
paperwork burden, Whether or not
ATA's point @bout statistical daia being
less persuasive than personal
experience or-anecdote is valid, the
Department does not see an equivalent
of the "on-time” report as being a
sufficiently wseful toel that the resources
to be used in preparing and compiling
the data would be justified. Persons
with an interest in the complaint
experience of various airlines can call
the Department's Consumer Affairs
office (202-386-2226). The complaints
received by this office may be of greater
interest to consumers than the total
universe of complaints, since the
Consumer Affairs Office is likely to
receive those complaints which
passengers have been able to resolve
satisfactorily with carriers.

Section 382.47—Accemmodations for
Persons with Hearing Impairments

NPRM-—Carriers providing scheduled
service would have to have
telecommunications devices for the deaf
(TDDs) for reservation and information
service. Aircraft using video safety
briefings would have to open caption the
briefing tapes, phasing in captioned
tapes as old tapes were replaced.

Comments—PVA generally agreed
with this section, suggesting that non-
scheduled as well as scheduled carriers
should have TDDs and mentioning that
sign language interpreter insets in a tape
could be a reasonable alternative to
captioning. ATA and RAA also
generally agreed with the section, with
ATA suggesting that if captioning were
too small to be readable, carriers could
substitute .a non-video equivalent (e.g.,
written materials). ATA and RAA
opposed the idea, mentioned in the
NPRM preambtle, of audio loaps in the
aircraft, on both cost and technical
grounds.

Disability groups supperted requiring
TDDs for carriers not providing
scheduled service as well as for these
providing scheduled service, concurring
with PVA that TIDDs are a low cost item.
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There was also support for captioning of
safety briefing videos, and assurances
that captions would not obscure the
visuals. Some comments suggested
retrofitting videos for this purpose, and
one suggested that in-flight movies
receive the same treatment. One carrier
suggested not requiring captioning, and
allowing as an alternative a video that
used symbols. A few commenters
recommended audio loops (in airports
as well as in aircraft), and another
called for a TDD in any on-board
telephone bank.

DOT Response—DOT is partially
adopting the comment that TDDs should
be required for reservation and
information purposes for carriers other
than those providing scheduled service.
Charter services under Section 401 of
the FA Act will also be covered, but Part
298 air taxis (which include some very
small operations) will not. As
commenters pointed out, TDDs are
inexpensive (about $200 per copy) and
easy to use. They make communication
possible for deaf persons that otherwise
would be difficult to arrange. But we
still do not think it is advisable to place
even a modest burden for this purpose
on the smallest of carriers.

We will also adopt both PVA's
comment about sign language
interpreter insets and ATA's comment
about allowing non-video alternatives if
captioning or sign language interpreter
insets either obscured the visual

message of the tape or were too small to

be readable. The cost and technical
feasibility of audio loops in the aviation
environment-{e.g., potential adverse
effect on the operation of avionics) are
so uncertain as to make a regulatory
requirement inadvisable.

Section 382.47—Security Screening of
Passengers

NPRM—This provision would require
security screenings of handicapped
passengers to be conducted in the same
manner as for other passengers.
Passengers whose mobility aids or
assistive devices set off the alarm would
receive an additional search just as
would other passengers who set off the
alarm. Private screenings could be
requested by handicapped passengers
(e.g., to avoid a public pat-down search
where needed), if it could be provided in
a timely manner without delaying the
flight. A carrier would not have to
provide a private screening if it used
technology that could screen the
passenger without necessitating a
physical pat-down search.

Comments—ATA, RAA and PVA all
approved this section as written. NFB
objected to a sentence which would
allow security personnel to inspect a

wheelchair or other mobility aid, which,
in their judgment, could conceal a
weapon or other prohibited item. In
NFB’s view, if the wheelchair or
assistive device otherwise passes
security, there should not be allowance
of judgment for additional inspection.

DOT Response—The section, subject
of rare agreement, will remain intact.
Security is a matter of the highest
concern to everyone connected with
aviation; taking precautions against
terrorism is in everyone’s interest. A
terrorist who would pack a bomb in the
luggage of his pregnant girlfriend would
not scruple to try to conceal a weapon
or explosive device in a wheelchair. If a
security screener believes that it is
necessary to take a closer look at a
piece of equipment that could conceal
something dangerous, this rule should
not stand in the way.

Section 382.49—Communicable
Diseases

Section 382.51—Medical Certificates

NPRM—These related sections are
considered together. The NPRM said
that a person who was handicapped, or
regarded as such, on the basis of a
communicable disease or infection could
not be denied transportation, required to
have a medical certificate, be subjected
to any other restriction or condition, or
otherwise discriminated against unless
there was a reasonable medical
judgment by appropriate U.S. public
health authorities that the disease could
be transmitted to other persons in the
normal course of flight. Nor could a
carrier require a medical certificate of
anyone else except with respect to
someone traveling in a stretcher or
incubator, a person who needs medical
oxygen on the flight, or a person with a
communicable disease which had been
determined by appropriate U.S. public
health authorities to be transmissible to
others during the normal course of flight.

Comments—PVA generally agreed
with these proposals, though it found
confusing the reference to
communicable diseases in the section
dealing with medical certificates. PVA
was uncertain about when a person with
a communicable disease transmissible
in the normal course of flight could fly at
all, or what a medical certificate could
add to the process. Carrier personnel
could not be expected to make an
informed decision in such a case. PVA
suggested a clarification that would
provide that if a person had a disease
transmissible in the normal course of
flight, the person could fly if there was a
medical certificate saying that, with
certain precautions, or under certain

conditions, the disease would not be
transmitted by this particular passenger.

ATA suggested a modification to
permit carriers to deny transportation to
an individual, whether or not suffering
from a communicable disease, who is so
ill that the carrier has a legitimate
concern that the person might not
survive the flight or might require
extraordinary medical attention. RAA
agreed on this point. ATA also asked for
clarification that such services as
medical oxygen, stretcher and incubator
accommodations are not required to be
provided on a flight.

Three carriers pointed out that carrier
personnel are not trained to make
medical determinations, and one carrier
labor organization suggested that
carriers’ discretion with respect to
medical certificates should not be
restricted. One disability group
suggested having more specific
references to the U.S. public health
authorities (e.g., the Surgeon General or
the Centers for Disease Control), and
another suggested that the content of a
medical certificate be spelled out. A
third opposed all requirements for
medical certificates.

DOT Response—The Department has
retained the basic substance of these
sections, but has reorganized them and
clarified the relationship between them,
Section 382.51(a) prohibits a carrier from
taking certain actions against an
individual on the basis of a
communicable disease or infection,
except as provided in paragraph (b} of
the section. These actions include
refusal of transportation, requirement of
a medical certificate, or imposition of
other conditions, restrictions, or
requirements. The fourth item in the
parallel NPRM section, “otherwise
discriminate,” has been eliminated as
redundant with the general
nondiscrimination provision of section
382.7.

Paragraph (b) then provides that the
carrier may take these actions with
respect to an individual with a disease
or infection which has been determined
by the U.S. Surgeon General, Centers for
Disease Control, or other Federal public
heaith authority knowledgeable about
the disease or infection, to be able to be
transmitted to other persons in the
normal course of a flight. The specific
mention of the Surgeon General and
CDC is in response to a comment.

Paragraph (c) is new, and spells out
the effect of a medical certificate in the
case of an individual with a
communicable disease. If an individual
with a disease which has been
determined, as a general matter, to be
transmissible in the normal course >f
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flight presents a medical certificate to
the carrier {as provided in

§ 382.53(c)(2)), the carrier must provide
transportation to the individual, unless it
is unfeasible for the carrier-to carry out
the conditions set forth in the medical
certificate as needed to prevent the
transmission of the disease or infection
to other passengers in the course of
flight.

Section 382.53 prohibits requirements
for a medical certificate, except in two
classes of cases. The first case concerns
a person traveling in a stretcher or
incubator, a person who needs medical
oxygen on the flight, or a person whose
medical condition is such that there is
reasonable doubt that the individual can
complete the flight safely (i.e., can avoid
dying or suffering serious, long-term
adverse health consequences), without
requiring extraordinary medical
attention.

This last item has been added in
response to ATA’'s comment about
persons with serious illnesses, where
carrier personnel believe that they have
good cause to fear that a passenger may
die or require extraordinary medical
attention during the flight. We recognize
that carrier personnel are not medical
experts; one need not be a medical
expert to have a genuine concern about
whether a seriously ill individual, who
appears to be at death’s door, can
survive the rigors of a flight, however.

This language pertains only to
medical conditions (i.e., the acute
manifestations of illnesses or injuries).
While illnesses may result in persons
being handicapped, a disability is not an
illness. This sentence is therefore not
intended to permit carriers to require
medical certificates from people just
because they have a disability, even if
that disability originally resulted from
an illness or injury.

For persons in this category, and
oxygen, stretcher, and incubator users,
the medical certificate would be a
statement by the passenger’s physician
that the passenger is capable of
completing the flight safely, without
requiring extraordinary medical
assistance during the flight. This
statement is added in response to the
comment -asking that the content of a
medical certificate be spelled out.

The second category of persons for
whom a medical certificate may be
required is someone with a
communicable disease or infection
which has been determined by public
health autherities, as provided in
§ 382.51(b)}, to be able to be transmitted,
as a general matter, to other persons in
the mormal course of a flight. In this
case, the medical certificate would be a
written statement from the passenger's

physic¢ian saying that under conditions
present in the passenger’s particular
case {e.g., the stage of the illness, factors
peculiar to the manifestation of the
illness in the individual), the disease or
infection would not be transmitted by
this passenger to other persons in the
normal course of a flight.

The certificate would also include any
conditions (e.g.. the passenger should
wear a surgical mask, the passenger
should sit alone in a row, the passenger
should not use the lavatory) that would
have to be observed to prevent the
disease or infection from being
transmitted to other persons in the
normal course of a flight.

This provision, and the related
portions of § 382.51, are intended to
clarify the relationship between
communicable diseases and medical
certificates, as comments requested. We
also note that these provisions do not
require special accommodations for
stretchers, incubators, or medical
oxygen to be provided. As with advance
notice provisions for similar services,
the regulatory provisions apply if a
particular accommodation is available
on a flight.

Section 382.53—Mliscellaneous
Provisions

NPRM~This provision would prohibit
requirements for handicapped
passengers to sit on blankets or to sit in
special lounges or holding areas. It
would also require carriers to allow
dogs and other service animals to
accompany their user to the user's seat
in the cabin. Information concerning
travel with animals outside the
continental U.S. would be provided to
persans traveling with service animals.
The carrier could request documentation
or credentials for the animal if there
were a reasonable doubt about its status
as a service animal.

Comments—There was general
agreement among commenters that the
blankets and segregated areas
provisions of the rule were-appropriate.
ACB asked for a specific prohibition on
requirements that handicapped
passengers wear big buttons, ID tags etc.

With respect to service animals, ATA
asked that the rule specify that they not
be allowed in emergency exit rows or in
places where they would not fit under
the seat in front of the passenger (e.g., if
they would block an aisle). RAA
concurred with this point. ATA also
asked that if a carrier reasonably
doubted that an animal was a genuine
service animal, it could refuse to treat
the animal as & service animal if the,
animal’s user was unable to produce
credible decumentation of the animal’s
status as a service animal. This would

be particularly important for non-
traditional service animals like
monkeys.

PVA said that carriers should net be
able to request-documentation of the
authenticity of the service animal, since
there were not any universally accepted
credentials for such creatures. It is also
unfair to make the owner carry an ID
card for the animal, in PVA's view. Also,
service animals can be identified, as a
practical matter, by the harnesses they
wear, identification tatoos, dog tags, or
the verbal assurances of peaple nsing
the animals. These means should be
accepted by carriers.

Other disability group commenters
said that service animals should be
permitted on board all flights. Some
commuter carriers said, however, that
carriers should be able to establish
number limits for service animals on a
flight or even to exclude animals during
bad weather in small planes.

DOT Response—The Department will
retain the provisions regarding blankets
and segregated areas. With respect to
service animal identification, the
Department believes that a wide variety
of means of identification are available
and should be acceptable. These include
ID cards, other documentation, presence
of harnesses, markings on harnesses,
tags, or the credible verbal assurances.
of users. The latter phrase is intended to
cover a situation where there is no
documentation available, but the user of
the animal assures the carrier that the
animal is in fact a service animal. The
carrier is intended to accept this
assurance, except in a case where the
animal is one that canmot reasonably be
viewed as being capable of performing
the service animal function claimed for
it by its user. In marginal cases, the
Department intends that the benefit of
the doubt go to the person traveling with
the animal.

The Department agrees with ATA that
service animals should not be permitted
to obstruct an aisle or other area that
must remain unobstructed in order to
facilitate an emergency evacuation.
(Since FAA's rule on exit row seating
would have the effect of excluding from
exit rows persons who are likely to use
service animals, this section does not
need to mention exit rows.)
Consequently, we are modifying the
requirement that service animals be
allowed to accompany their users to any
seat occupied by the user. Animals
would not have to be allowed to stay
where they would obstruct an aisle or
other area that must remain free of
obstructions in order to facilitate an
emergency evacuation. Dogs are the
animals most frequently used, at this
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time, to assist persons with disabilities,
and it would be reasonable for carriers
to require them to be placed under the
geat in front of the passenger, in order to
avoid obstructing an aisle or other
space.

As with carry-on baggage, the “under
" the seat” requirement would need to be
interpreted reasonably, For example, the
fact that some part of the animal
extends into the area where the
passenger’s feet go should not be
grounds for determining that the animal
could not be accommodated at the
passenger’s seat, unless the carrier so
strictly enforces its carry-on policies
that it requires other passengers to move
their carry-on items if any part of an
item extends into that area. There may
also be situations in which it would not
be appropriate for a carrier to insist that
an animal be placed under the seat in
front of the passenger. For example,
small monkeys are beginning to be used
as service animals for some persons
with mobility impairments. If an airline
allows parents to hold young infants in
their arms during a flight, a disabled
passenger should be able to
accommodate a monkey of roughly the
same size as a human infant in the same
way.

The main point is that, for reasons of
safety, consistent with FAA regulations,
animals cannot obstruct aisles and other
passageways. If an animal cannot be
accommodated at the passenger’s seat,
in a way that will not create such an
obstructjon, then the animal and
passenger can relocate to another seat
where accommodation is possible {see
§ 382.37(c)) or the animal can be
checked in the manner provided for pets
traveling with other passengers.

The Department does not believe it
would be appropriate to permit number
limits for service animals. No basis for
number limits in general for such
animals, or for any particular limit, has
been demonstrated. While it may not be
possible to accommodate all service
animals on all small planes (e.g., there
might be no place on a very small
aircraft where a large dog would fit
without blocking an aisle), it would be
inconsistent with the ACAA to deny
transportation te-a particular animal
where it could be accommodated on a
particular aircraft. Varying the ability of
a user to travel with a service animal
with changes in the weather would lead
to unpredictable, arbitrary results.
Service animals. are typically-well
trained to remain-calm under a variety
of difficult conditions, and are not likely
to pose serious problems on a bumpy
flight. .

It should be pointed out that this
section (i.e., the “otherwise mandate

separate treatment for handicapped
persons” language), along with § 382.7,
also prohibits discriminatory
administrative requirements applied to
handicapped persons. Examples of such
requirements include a requirement for
handicapped passengers to wear large
buttons or ID tags, fill out a waiver form
applicable only to handicapped
passengers (see Jacobson v. Delta
Airlines, 742 F.2d 1202 (9th Cir., 1984)),
or answer detailed, personal questions
from ticket agents or other carrier
personnel after requesting a service or
accommodation.

Section 382.55—Charges for
accommodations

NPRM—The NPRM would prohibit
carriers from imposing extra or special
charges for providing assistance to
handicapped persons to comply with the
provisions of this rule.

Comments—ATA would substitute an
adaptation of the language of § 382.15(d)
of the original CAB version of the rule,
which permits “reasonable,
nondiscriminatory charges for
passengers using special assistance,” as
long as “all other passengers using the
assistance are also charged for it.”
Specifically, carriers could charge for
hazardous material battery packages.
Carriers could not charge for services
necessitated by the fact that their
aircraft are not accessible. ATA said it
was reasonable to charge for extensive
special assistance. '

PVA agreed with the provision as
written. It opposed ATA'’s suggestion for
regulatory language, suggesting that the
notion of charging handicapped persons
for accommodations for which all other
passengers are charged is meaningless,
since handicapped passengers are the
only people who need the '
accommodations in the first place.

Several disability organizations
agreed with PVA's objection to any
charges for accommodations, with
particular reference to hazardous
materials battery packages, the cost of
which was said to be minimal. Other
commenters, including RAA, some
carriers and some disability
organizations, said that it would be
appropriate to charge for items of this :
kind. : L
DOT Response—Under the ACA,
carriers’ abligation not to discriminate
includes the duty to provide reasonable
accommodation to ensure that qualified
handicapped.individuals are-able to use
the carriers’ facilities and services. '
Fulfilling this responsibility involves
providing a series of specific
accommodations spelled out in this
regulation. It is not appropriate, or
consistent with law interpreting section

504, to charge “user fees” to members of
the protected class for accommodations
which a party has a legal obligation to
provide. This is as true for service-
related accommodations as it is for
accommodations resulting from the
inaccessible nature of-aircraft or other
physicial facilities. o

PVA also has a fair point when it says
that it is meaningless to say that
handicapped persons can be charged for
an accommodation if other passengers
are also charged for it. The kinds of
accommodations required by this rule
are not needed by passengers who do
not have disabilities. As discussed
under § 382.39, comparisons between
non-essential services for passengers
(e.g., boxes for surfboards or skis) and
essential accommodations for persons
with disabilities (e.g., hazardous
material battery packages) do not form a
sound basis for imposing charges for the
latter. :

With respect to services or
accommodations that are not required to
be provided to handicapped persons,
carriers are not precluded from imposing
reasonable, nondiscriminatory charges
that would be charged to
nonhandicapped persons for the
services or accommodations involved.
For example, carriers may, but are not
required to, provide accommodations for
persons traveling in stretchers or
incubators. To accommodate a person
traveling in a stretcher, a carrier may
need to block off several seats. It would
not be contrary to this section for the
carrier to charge for the seats involved.
Likewise, a charge for special
accommodations needed to provide
power to or to.safely carry an incubator
would be permitted. . :

Section 382.61—Training
Section 382.63—Carrier Programs

NPRM-—Carriers operating aircraft
with more than 19 seats would have to
train their personnel who deal with the
traveling public to proficiency
concerning the requirements of this rule,
carrier procedures for dealing with
handicapped passengers, and.awareness
and appropriate responses to. such
passengers, distinguishing among . ...
different sorts of disabilities. .

In developing a traiming program, -
carriers would-have to consult with
disability groups. The carrier would
submit its program {which would
include carrier policies concerning
handicapped passengers) to DOT for
approval within 90 days of the rule’s
effective date; DOT would have 120
days for review. The carrier would have
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to implement it within 90 days of DOT
approval.

Personnel would have to receive
initial training on a schedule that would
call for most covered employees to be
trained within 180 days of program
approval. There would be annual
refresher training for employees.
Complaints resolution officials would
have to be trained within 60 days of the
rule’s effective date.

Carriers operating only aircraft with
19 or fewer seats would have to provide
training for their personnel; but would
not have to draft programs or submit
them to the Department for approval.

Gomments—Everyone thinks training
is a good idea. There are a number of -
differences on the specifics, however.
ATA objects to consulting with
disability organizations, suggesting that
reasonable efforts to obtain their views
is sufficient, ATA also objects to
submitting programs for DOT review,
saying that this constitutes unnecessary
micromanagement. ATA also objects to
the requirement for training of
contractor personnel.

ATA would also modify the
timetables for training, calling for
training programs to be developed in 180
days with implementation 80 days later.
Employees would be trained within 180

- days-to a year thereafter. Refresher

training-would be on an as-needed -
basis, rather than annually. For training
{including annual refresher training)
conforming to the proposed rule, ATA

-estimated annual costs to the industry of

$22.9 million, with a present value over
20 years of $289 million.

RAA generally concurs with ATA’s
positions. It suggests that annual
recurrent training for all employees
would cost five times as much as initial
training, which it views as unnecessary
if training programs are effective.
Recurrent training every three years
would be sufficient, in RAA’s view.
Moreover, 120 days after program
development is needed for
implementation and 180 days for
training of complaints resolutzon
officers, RAA contends.

PVA strongly supports recurrent. - -
training, lest employees forget how they -
are supposed to accommodate
handicapped passengers. PVA also
supports submittal of programs for DOT,
even for small carriers, since these
carriers may be less likely than larger
carriers to get the word on appropriate
treatment of handicapped passengers. -
PVA suggests DOT's regulatory
evaluation may have overestimated

training costs; even at DOT's projected
- cost levels, however, the benefits )ushfy
- the costs.

PVA also emphasizes the value of
carrier consultation with disability
groups, since these are among the best
sources of information on the best way
to accommodate passengers with
disabilities. PVA also disagrees with
ATA'’s comments that training periods
should be stretched out and that
contractor employees should not have to
be trained.

Other disability groups commenting
on this section supported the proposed
training requirement, including recurrent
training and consultation with disability
groups. Some of these comments
suggested specific elements that should
be included in the training, or suggested
that a model program be developed.
Some disability groups suggested that if
pilots or other carrier personnel violate
the rule {e.g., by wrongly refusing to
provide transportation), remedial
training should be required. The ATBCB
suggested that the rule should specify
that all employees who provide services
to passengers (e.g., baggage handlers),
not just those who deal directly with the
public, be trained.

Some carrier comments agreed that
recurrent training need not be annual,
Every two years or.only when there are

. changes in rules, procedures, or

- technology should recurrent training be
needed. Other commenters agreed with
ATA that recurrent training on an “as
needed” basis would be sufficient.
Otherwise, it would be too burdensome.

DOT Response—The final rule will
maintain the distinction between
carriers who operate aircraft with more
than 19 seats and those who do not. The
latter need only provide training to
crewmembers and other appropriate
personnel sufficient to ensure
compliance with this part. Specific
schedules and program development
requirements are not required of these
carriers, who nonetheless remain fully
responsible for implementing the.
requirements of this rule.:

The Department sees little real-
difference between the NPRM's.
“consultation” language and ATA's

- suggestion eoncerning liaison with. -
disability groups—*"imake reasonable
efforts to obtain the views of
organizations * * *.” The Department -

- continues to believe that disability
groups are a major resource for carriers,
to help them devise practical and
comprehensive procedures for
accommodating passengers with a wide
variety of disabilities. Consultation
basically means making reasonable
efforts to obtain the views of disability
organizations: there is no list of

" ofganizations-or type of contacts that
the rule specifically mandates.

The Department is retaining the
timetables for training proposed in the

NPRM. Expeditious training of

employees is essential to the
achievement of the ACAA's objectives,
and carrier comments suggesting
stretched-out training periods did not
demonstrate that training on the
proposed schedules could not be
accomplished. The Department believes
that, since complaints resolution
officials are key personnel in ensuring
carrier compliance with the rule, they
should be trained first, and as soon as
possible. While 60 days after the -
effective date of the rule is a relatively
short time, it is in the carriers’ interest
as well as that of passengers to make
sure that carriers’ in-house experts on
regulatory compliance are in place as
soon as possible. DOT staff would be
willing to participate in ATA/RAA or
other industry sessions to work through
the provisions of the rule with
complaints resolution officials.

With respect to refresher training, the
Department is adopting ATA's
suggestion that such training occur “as
needed” to maintain proficiency.
Mandatory annual recurrent training, as
ATA and RAA comments pointed out,
would be very expensive. Removing this
requirement will reduce compliance
costs of the rule by $24.8 million per
year. It is not clear that carrier
personnel will be as forgetful as PVA
appears to assume, or that repetition is
the essence of compliance.

Training “as needed” is not a license
for ignoring training needs of personnel,
of course. When procedures or
equipment change, for example, training
of personnel who have already received
initial training is likely to be needed.
While DOT is not adopting the comment
that suggested mandatory remedial
training for employees involved in any
rule violation, a carrier employee who
exhibited a pattern of conduct
inconsistent with:the rule would clearly
“need” refresher training. If, in taking
enforcement action with respect to a
patticular complaint, the Department
discovered that carrier personnel had
eiréd for lack of adequate refresher =
training; the Department could find a
violation of this section as well, since
refresher training as needed to ensure
continued proficiency had been lacking.

The issue of contractor personnel
training is parallel to the‘issue of
coverage of contractors in general.
Carriers contact cut a number of
functions, including some requiring
direct contract with passengers. For
example, security screening personnel at
airports are often employed by
contractors to carriers. If they are not

N
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trained in their responsibilities under

§ 382.47, the carrier could not ensure
that this section is properly
implemented. The same is true, for
example, if carrier contractor employees
provide ground services to passengers
{e.g.. assistance in moving between
gates). Under the rule, the carrier can
either train contractor employees itself
or delegate this task to the contractor.
Either way, training is one of those
responsibilities that a carrier cannot
contract away by contracting a function
out.

The requirements for carrier programs
have been changed somewhat in
response to comments. Carriers
operating aircraft with more than 19
seats have to establish a program for
compliance with this rule within 180
days of the effective date of the rule.
They are not excused from compliance
with the rule in the meantime.
Compliance with the ACAA through this
rule is a legal obligation in its own right,
whether or not a program has been
completed. The program will include the
training schedule for employees and the
carrier’s policies and procedures for
accommodating handicapped

. passengers consistent with the
requirements of this part.

Carriers will begin to implement the

" program immediately upon its
establishment, without waiting for DOT
approval. (DOT will not, as such,
approve programs.) To reduce burdens
on smaller carriers, only Major and
National carriers, and those regional
carriers that have code-sharing
arrangements with Majors and
Nationals, will bave to submit their
programs to DOT. These carriers
account for the vast majority of U.S.
passengers enplaned. Other carriers will
retain their programs on file, and must
make them available to DOT on request
by DOT staff. As with the FAA carry-on
rule, it could be useful for organizations
like ATA and RAA to develop model
programs that carriers could adopt.
DOT will review the programs that
are submitted. If DOT determines that a
carrier’s program must be changed in
order to comply with this rule, DOT will
direct the carrier to make the change(s)
involved. The carrier is required to make
the change(s). This does not constitute
micromanagement, nor is it
unnecessary. The Department has a
responsibility, emphasized in the
legislative history of the ACAA, for
exercising oversight to make sure that
carriers who carry the bulk of U.S.
passengers properly implement the rule.
Statutes and rules are not self-
implementing; it is important to make
sure that the parties responsible for

implementation in airports and aircraft
are going about it in a way consistent
with legal requirements.

Section 382.65-—Compliance Procedures

NPRM—The NPRM proposed that
carriers, working through a complaints
resolution official [CRO), would atterapt
to resolve complaints on the spot.
Unhappy passengers could also file a
written complaint with the carrier. The
carrier, in either case, was required to
respond in writing promptly. If the
carrier and passenger did not reach
agreement, the passenger could file an
informal complaint with DOT, which
would make an informal determination
of whether a violation had occurred.

If the CRO or, on written complaint,
the carrier conceded that a violation had
occurred, or if DOT found that a
violation had occurred, the carrier
would have to pay compensation to the
passenger at a rate modeled on the
Department’s DBC rule. Finally,
notwithstanding other enforcement
procedures, any person retained the
right to file a formal complaint for
enforcement action with the Department
under 14 CFR part 382.

Comments--PV A recommended that
DOT make a regulatory commitment to
prosecuting all “pattern or practice”
complaints filed under part 302. The
CRO process should apply to
nonscheduled service {under the NPRM,
it applied only to scheduled service). A
notice informing passengers of their
ACAA rights should be included with all
tickets and posted at ticket counters.
The carrier should have an affirmative
responsibility for placing the CRO in
contact with any handicapped
individual who has a complaint or is to
be excluded from a flight on the basis of
handicap.

The complaint process should be
accessible to disabled person (e.g.; if
CRO contact is by telephone, TDD
service should be available). Time for
filing complaints, both with carriers and
DOT, should be stretched out to give
passengers enough time to file. DOT
should also require carriers to provide
more detailed information about the
appeal process to DOT. The DOT appeal
process should include procedures to
guarantee that complaints are pursued
fully and that complainants have -
adequate opportunity to present
evidence.

PVA argues for a reporting
requirement for complaints. DOT should
also greatly increase the level of '

compensation under the rule. The DBC -

amounts are inadequate, and the DBC
analogy (which concerns lawful carrier
behavior) is inapposite as applied to an
enforcement mechanism to redress

viclations of a civil rights statute.
Substantially higher compensation
levels are needed to deter improper
carrier behavior and to make passengers
whole for the actual losses they suffer
as the result of carrier violations.

PVA also says that the .
implementation date of enforcement
provisions should not be delayed.
Otherwise, the rule would provide a
right without a remedy, contrary to the
intent of the ACAA.

ATA sees the enforcement process
quite differently. It views the proposed
system as unnecessarily complex and
burdensome, and argues that the
Department lacks legal authority for the
DBC-like compensation scheme.
Applying this scheme to a situation
quite unlike that of denied boarding
(where compensation is automatic upon
the happening of a defined event, with
no need for case-by-case determinations
of regulatory violations) creates a
hybrid remedy that would be difficult
and confusing te apply. The process is
also not final, since the complainant
who receives compensation is not
precluded from seeking additional relief
in the same matter under part 302 or in
court under the ACAA itself.

ATA recommends that DOT rely on
the existing part 302 mechanism as the
exclusive enforcement mechanism,
asserting that it works well.

Several carriers said there should be
between a 60-day and 18-month phase-
in period for this provision, to permit
carriers to gear up for compliance before
they become liable ta enforcement
action. A number of disability groups
argued, like PVA, for higher levels of
compensation {including actual
damages, and, in some commenters’
views, attorney fees). Other favored the
CRO system, but urged longer time
periods for filing complaints. One
comment said that responding to
complaints should take priority over the
CROQ's other duties.

Another commenter suggested that
CROs should be regarded as mediators,
and that carriers should not surrender
their decisionmaking authority to them.
CROs should address problems with
contractor personnel as well as carrier
employees, a commenter urged. Some
carriers ought that CROs were not
needed at all, were too expensive, andf
or duplicated functions that regular
consumer affairs offices could perform.”
Disability group commenters wanted
CROs to be easily accessible to persons
with vision or hearing impairments and
wanted carriers to inform passengers of
the availability of CROs and of other
rights and procedures. A number of
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disability group commenters wanted
complaint time frames stretched out.
DOT Response—The Department is
dropping the DBC-model compensation
scheme proposed in the NPRM. Carriers
raised serious questions about the legal
authority for such a system. Disability
groups challenged the aptness of
applying the DBC model to enforcement
of a nondiscrimination statute and found
the amounts of compensation
inadequate. These comments suggested
that the system would work only if it
could provide something approaching
actual damages to passengers.
Moreover, there would be difficulties
in implementation. As ATA stated, DBC
was set up to operate automatically, in
the absence of case-by-case
determinations of rule violations. DBC
is, in a sense, a no-fault system. Making
a similar model work where at least
some violations were contested would
be problematic. Determining liability for
compensation in contested cases could
be difficult, both because the adequacy
of an informal, non-legal procedure for
doing so is questionable (especially
given the larger liability amounts that
would be involved if actual damages
were payable) and because the
Department does not have sufficient

resources in the relevant program offices

to handle the workload, particularly
where there were factual disputes.

The Department is retaining, however,
the requirements for CROs and written
carrier responses to passenger
complaints. In ensuring compliance with
any regulation, it is far better to head off
problems before they occur, or correct
them as they occur, than to take
enforcement action after they occur.
Designating certain employees to
prevent or correct problems on the spot
is a key part of this compliance process.

The Department intends that CROs be
trained to be thoroughly familiar with
the regulation. When a handicapped
passenger complains to any carrier
employee that there is a problem with
how the carrier is treating him or her,
the employee has the responsibility of
ensuring that the passenger is put in
touch with the CRO, if the passenger
wishes. {This is the meaning of “make
available” in § 382.85(a){1)). The CRO
may be made available either in person
at the airport or by telephone (TDD
service must be available for persons
with hearing impairments).

If the CRO determines that other
carrier personnel are making a mistake
in implementing the requirements of the
rule or failing to provide an
accommodation the rule mandates, the
CRO will then direct other carrier
personnel to fix the problem. This
authority is essential. While the CRO

certainly plays a kind of “ombudsman”
role, the CRO cannot merely be a
mediator or public relations person. The
CRO has the responsibility of ensuring
compliance with the rule, and must have
authority to go with the responsibility.
Otherwise, the CRO will be ineffectual.
The one exception to this authority to
direct other carrier personnel concerns
the pilot-in-command of an aircraft,
whose decisions based on safety
grounds the carrier is not required to
give the CRO authority to countermand
on the spot. For example, if a pilot-in-
command proposes to exclude a
handicapped person from a flight
because the person’s appearance would
be unpleasant to other passengers, and
made this decision on ostensible safety
grounds, the CRO would inform the pilot
that his decision appeared to be
contrary to part 382. The CRO would not
be able to force the pilot to carry the
person, however.

When a handicapped person alleges
to a CRO that a violation has occurred,
and the CRQ is unable to resolve the
problem satisfactorily on the spat, the
CRO has a responsibility to provide a
written statement to the passenger. If
the CRO agrees that a violation
occurred (e.g., in the hypothetical
situation presented in the previous
paragraph), the CRO'’s statement would
admit the violation on behalf of the
carrier and set forth a summary of the
facts and what steps, if any, the carrier
proposed to take in response to the
violation {e.g., apology, additional
training for the personnel involved, offer
of a free ticket for future travel). If the
CRO determines that the carrier acted
properly under the rule, the statement
would include a written summary of the
facts and the reasons for the
determination that a violation had not
occurred. The written statement is
important because explaining to a :
passenger the reasons for a carrier
decision is essential to avoid decisions
that are arbitrary.

In addition, the statement would be of
use should a part 302 enforcement
proceeding ensue, as part of the
documentary record relevant in the .
proceeding. The rule requires the written
statement to be provided within ten
days of the complaint to the CRO, which
will ensure prompt response without
unreasonably burdening the carrier
administratively. This time frame should
result in CROs attaching high priority to
dealing with.complaints, among
whatever other duties these individuals
perform. When a passenger contacts a
CRO concerning a problem that is
happening as they speak, it is intended,
of course, that the CRO deal with the
situation right then and there.

We agree with the comment that
suggested that CROs respond to
complaints regarding actions of carrier
contractors as well as of the carrier’s
own staff. This is consistent with the
general principle that carriers may not
discriminate through contractual means
or otherwise. Carriers’ assurances with
contractors under § 382.9 would have to
include a provision to this effect.

Nothing in the rule would preclude
staff of a carrier’s consumer affairs
office from acting as CROs. Any person
acting as a CRO would have to have the
authority to direct other employees to
fix problems, and there must be CRO
coverage for all times during which the
carrier is operating.

As under the NPRM, carriers who do
not provide scheduled service are not
required to have CROs. Many of these
carriers are quite small, and have fewer
resources to devote to an administrative
mechanism of this kind. These carriers
will have to respond to written
complaints, however. .

Other carriers would also have to
have a means of responding to written
complaints. A passenger may complain
about any alleged violation of the rules
in writing, though this provision is
intended primarily for situations which,
because of timing or other problems, the
passenger has not been able to take up
with a CRO when the problem occurred.
In response to comments, the
Department is extending the filing time
for written comments to 45 days, to
avoid cutting off the opportunity to
complain because of passengers’ travel
plans or the longer time it may take
persons with some disabilities to send in
a written complaint.

On the other hand, we do not intend
for carriers, through the written .
complaint mechanism, to duplicate work
done by their CROs. For this reason, we
are requiring complainants to indicate
whether they have contacted a CRO on
the matter and who the CRO is and
when the contact was made. If this
information is unavailable (e.g., the
complainant has forgotten the CRO’s
name), the complaint would at least
indicate the date of the contact and the
airport from which the contact was
made. The complainant would also have
to enclose a copy of any response
received from the CRO. This information
will allow the carrier to check with the
relevant CRO and avoid duplication of
effort, or, if the CRO had already
responded, stand on the CRO's response
if the carrier believed it was
appropriate.

Like the CRO’s written responses, the
carrier’s responses to a written
complaint (due within 30 days of receipt
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of the complaint) would summarize the
facts and state whether or not the
carrier concluded that the rule had been
violated. If the carrier agreed that the
rule had been violated, the response
would state what steps, if any, the
carrier was taking in response; if not, it
would explain the carrier’s reasons for
its conclusion.

The enforcement procedures of 14
CFR part 302 are available to any person
who believes a carrier has violated this
regulation. These procedures afford full
due process to complainants and
respondents alike. If the Department
finds that a violation has occurred, it
can impose civil penalties on the carrier.
In the absence of other enforcement
mechanisms (e.g., the DBC-model
compensation scheme of the NPRM), the
Department will consider individual
complaints as well as so-called “'pattern
or practice” complaints under part 302
procedures. The Department believes
that, because the new part 382 is much
more specific in its applications to
carriers than its predecessors,
enforcement in individual cases under
part 302 procedures will be substantially
clearer, easier, and faster than in the
past. Because of the specificity of the
new rules, the need for enforcement
action should also be reduced.

The Department is not adopting
comments which suggested constraints
onr the discretion of the Department's
Aviation Enforcement and Proceedings
Office with respect to prosecuting
complaints. That office will evaluate all
complaints that come in. To mandate
that every complaint be prosecuted,
however, regardless of its merits, would
entail a considerable waste of resources,
both the Department’s and those of
carriers and complainants.

The Department’s Consumer Affairs
Office is often able to help resolve
problems between passengers and
carriers on disability issues as well as
other airline consumer matters. We
recommend that, before filing a part 302
complaint, a passenger write or call this
office (202-366-2220) to determine if it
can work out a solution to the problem.
We also suggest that carriers mention
the name and number of this office in
responses to complaints.

The Department is not adopting the
comment that counter signs and/or
ticket notices be required to inform
passengers of their rights under this rule.
Ticket notices and counter signs involve
extensive papework and administrative
burdens; it is far from clear whether
they would result in substantial benefits
in terms of actually informing
passengers.

The Department does not believe it
would be appropriate to include a

“grace period” in the rule before making
the enforcement provisions effective.
The requirements of the rule are
intended to implement the statutory
right to nondiscrimination created by
the ACAA. To say that these
requirements would be unenforceable
for six to eighteen months after the rule
became effective would be to say, for
that period, that Congress had intended
to create a right without a remedy. Even
before all employees are trained,
carriers are responsible for making sure
that handicaped passengers are treated
appropriately under the rule. The
requirement to train CROs quickly
should make it easier for carriers to
ensure compliance quickly.

During the initial stages of
implementation, the Department's focus
will be on assisting carriers to comply
with the rule, not on penalizing
inadvertent or minor errors. At the same
time, the Department will not tolerate
intentional or major violations of the
rule or deliberate attempts to avoid
compliance.

Regulatory Process Matters

This rule is not a major rule, because
its estimated annual compliance costs
do not exceed $100 million. It is a
significant rule under the Department of
Transportation's Regulatory Policies and
Procedures. A Regulatory Evaluation
has been prepared and filed in the
rulemaking docket.

The Department has determined,
under the Regulatory Flexibility Act,
that this rule does not have a significant
economic effect on a substantial number
of small entities. Small entities affected
by the rule include such parties as air
taxis and small carriers who operate
only aircraft with fewer than 19 seats.
Many of the specific requirements of the
rule do not apply to these smaller
carriers. The major responsibilities of
these smaller carriers relate to
nondiscrimination duties which do not
impose significant costs, substantially
easing compliance costs. Activities at
small airperts (less than 2,500 annual
enplanements) also are not covered. For
these reasons, while there are
substantial numbers of small carriers
covered by the rule {(around 4000 air
taxis, for example), the economic effects
of the regulation are not likely to be
significant for any of them.

This rule imposes information
colléction requirements (i.e., programs to
be submitted to DOT]). A Paperwork
Reduction Act clearance request has
been submitted to the Office of
Management and Budget. The
information collection requirement does
not go into effect until OMB clesrance
and the assignment of an OMB control

number. We will publish a Federal
Register notice when the OMB control
number is received.

Under Executive Order 12612 on
Federalism, the Department anticipates
one Federalism effect of the regulation.
This regulation pertains to “services”
provided to passengers by carriers,
within the meaning of section 105 of the
Federal Aviation Act. Itis-also a
comprehensive regulation in the area of
the rights of handicapped passengers,
promulgated pursuant to the ACAA
(section 404(c) of the Federal Aviation
Act), which appears to occupy the field.
For these reasons, it is likely that this
regulation will have the effect of
preempting state regulation of the
transportation of handicapped persons
by regulated carriers in many instances.
While the Department can consider, on
a case-by-case basis, whether a
particular state action would be
preempted, it is likely that most state
regulatory action in this area would be
subject to preemption. The Department
regards this effect as inevitable in view
of the provisions of the Federal Aviation
Act involved. Singe state or local
governments are not otherwise affected
by the rule, a Federalism assessment
has not been prepared.

List of Sub}ects in 14 CFR Part 382

Aviation, Handicapped.

Issued this 28th day of February, 1990, at
Washington, DC.
Samuel K. Skinner,
Secretary of Transportation.

For the reasons set forth in the
Preamble, chapter 11, subchapter D of
title 14 of the Code of Federal
Regulations is amended by revising part
382 to read as follows:

PART 382—NONDISCRIMINATION ON
THE BASIS OF HANDICAP IN AR
TRAVEL

Subpart A—General Provisions

382.1 Purpose.

382.3 Applicability.

382.5 Definitions.

382.7 General prohibition of discrimination.
3829 Assurances from contractors.
382.11-382.19 [Reserved]

Subpart B—Requirements Concerning
Facilities )

382.21 Aircraft éccessibility.
382.23 Airport facilities.
382.25-382.29 {Reserved]

Subpart C—Requirements for Services

382.31 Refusal of transportation.

382.33 Advance notice requirements.

382.35 Attendants.

382.37 Seat assignments.

382.39 Provision of services and equipment.
38241 Stowage of personal equipment.
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382.43 Treatment of mobility aids and
assistive devices.

382.45 Passenger information.

382.47 Accommodations for persons with
hearing impairments.

382.49 Security screening of passengers.

382.51 Communicable diseases.

382.53 Medical certificates.

382.55 Miscellaneous provisions.

382.57 Charges for accommodations
prohibited.

382.59 [Reserved]

Subpart D—Administrative Provisions
382,61 Training.

382,63 Carrier programs.

382.65 Compliance procedures.

Authority: Sections 404(a), 404(c), and 411
of the Federal Aviation Act of 1958, as
amended (49 U.S.C. 1374{a), 1374{c). and
1381):

Subpart A—General Provisions

§ 382.1 Purpose.

The purpose of this part is to
implement the Air Carrier Access Act of
1986 (49 U.S.C. 1374(c)), which provides
that no air carrier may discriminate
against any otherwise qualified
handicapped individual, by reason of
such handicap, in the provision of air
transportation.

§382.3 Applicability.

(a) Except as provided in this section,
this part applies to all air carriers
providing air transportation.

(b) Sections 382.21-382.63 do not
apply to indirect air carriers.

(c} This part does not apply to foreign
air carriers or to airport facilities outside
the United States, its territories,
possessions, and commonwealths.

(d}) Nothing in this part shall authorize
or require a carrier to fail to comply
with any applicable FAA safety
regulation.

§382.5 Definitions

As used in this Part—

Air Carrier or carrier means any
citizen of the United States who
undertakes, whether directly or
indirectly or by a lease or any other
arrangement, to engage in air
transportation.

Alr carrier airport means a public,
commercial service airport which
emplanes annually 2,500 or more
passengers and receives scheduled air
service. .

Alir transportation means interstate,
overseas, or foreign air transportation,
or the transportation of mail by aircraft,
as defined in the Federal Aviation Act.

Department or DOT means the United
States Department of Transportation.

FAA means the Federal Aviation
Administration, an operating
administration of the Department.

Facility means all or any portion of
aircraft, buildings, structures,
equipment, roads, walks, parking lots,
and any other real or personal property,
normally used by passengers or
prospective passengers visiting or using
the airport, to the extent the carrier
exercises control over the selection,
design, construction, or alteration of the
property.

Handicapped individual means any
individual who has a physical or mental
impairment that, on a permanent or
temporary basis, substantially limits one
or more major life activities, has a
record of such an impairment, or is
regarded as having such an impairment.
As used in this definition, the phrase:

{(a) Physical or mental impairment
means:

(1) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
neurological, musculoskeletal, special
sense organs, respiratory including
speech organs, cardio-vascular, -
reproductive, digestive, genito-urinary,
hemic and lymphatic, skin, and
endocrine; or

(2) any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

The term “physical or mental
impairment” includes, but is not limited
to, such diseases and conditions as
orthopedic, visual, speech, and hearing
impairments; cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug
addiction, and alcoholism.

(b) Major life activities means
functions such as caring for one's self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(c) Has a record of such impairment
means has a history of, or has been
classified, or misclassified, as having a
mental or physical impairment that
substantially limits one or more major
life activities.

(d) Is regarded as having an
impairment means:

(1) Has a physical or mental
impairment that does not substantially
limit major life activities but that is
treated by an air carrier as constituting
such a limitation;

(2) Has a physical or mental
impairment that substantially limits a
major life activity only as a result of the
attitudes of others toward such an
impairment; or

(3) Has none of the impairments set
forth in this definition but is treated by

an air carrier as having such an
impairment.

Indirect air carrier means a person
not directly involved ir"the operation of
an aircraft who sells air transportation
services to the general public other than
as an authorized agent of an air carrier.

Qualified handicapped individual
means a handicapped individual who—

(a) With respect to accompanying or
meeting a traveler, use of ground
transportation, using terminal facilities,
or obtaining information about
schedules, fares or policies, takes those
actions necessary to avail himself or
herself of facilities or services offered
by an air carrier to the general public,
with reasonable accommodations, as
needed, provided by the carrier;

{b) With respect to obtaining a ticket
for air transportation on an air carrier,
offers, or makes a good faith attempt to
offer, to purchase or otherwise validly to
obtain such a ticket;

{c) With respect to obtaining air
transportation, or other services or
acommodations required by this part:

{1) Purchases or possesses a valid
ticket for air transportation on an air
carrier and presents himself or herself at
the airport for the purpose of traveling
on the flight for which the ticket has
been purchased or obtained; and

(2) Meets reasonable,
nondiscriminatory contract of carriage
requirements applicable to all
passengers;

Schedule air service means any flight
scheduled in the current edition of the
Official Airline Guide, the carrier’s
published schedule, or the computer
reservation system used by the carrier.

§ 382.7 General prohibition of
discrimination.

(a) A carrier shall not, directly or
through contractual, licensing, or other
arrangements:

(1) Discriminate against any otherwise
qualified handicapped individual, by
reason of such handicap, in the
provision of air transportation;

(2) Require a handicapped person to
accept special services (including, but
not limited to, preboarding) not
requested by the passenger;

(3) Exclude a qualified handicapped
individual from or deny the person the
benefit of any air transportation or
related services that are available to
other persons, even if there are separate
or different services available for
handicapped persons except when
specifically permitted by another section
of this part; or,

(4) Take any action adverse to an
individual because of the individual's
assertion, on his or her own behalf or
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through or behalf of others, of rights
protected by this part or the Air Carrier
Access Act.

(b) If an indirect air carrier provides
facilities or services for passengers that
are covered for other carriers by
sections §§ 382.21-382.55, the indirect
air carrier shall do so in a manner
consistent with those sections.

§382.9 Assurances from contractors.

Carriers’ contracts with contractors
who provide services to passengers,
including carriers’ agreements of
appointment with travel agents
{excluding travel agents who are not
U.S. citizens who provide services to air
carriers outside the United States, its
territories and commonwealths), shall
include a clause assuring

(a} Nondiscrimination on the basis of
handicap, consistent with this part, by
such contractors in activities performed
on behalf of the carriers; and

(b) That contractor employers will
comply with directives issued by carrier
complaints resolution officials (CROs)
under § 382.87.

Subpart B—~Requirements Concerning
Facilities

§ 382.21 Aircraft accessibility.

(a) The following requirements apply
to new aircraft operated under 14 CFR
part 121 and ordered by the carrier after
the effective date of this part or
delivered to the carrier more than two

years after the effective date of this part:

(1){i) Aircraft with 30 or more
passenger seats on which passenger
aisle seats have armrests shall have
movable aisle armrests on at least one-
half of passenger aisle seats.

(ii} Such armrests are not required to
be provided on aisle seats on which a
movable armrest is not feasible or aisle
seats which a passenger with a mobility
impairment is precluded from using by
an FAA safety rule.

(iii) For aircraft equipped with
movable aisle armrests as required by
this paragraph, carriers shall configure
cabins, or establish administrative
systems, to ensure that an individuals
with mobility impairments or other
handicapped persons can readily obtain
seating in rows with movable aisle
armrests.

(2) Aircraft with 100 or more
passenger seats shall have a priority
space in the cabin designated for
stowage of at least one folding
wheelchair;

(3) Aircraft with more than one aisle
in which lavatories are provided shall
include at least one accessible lavatory.
This lavatory shall permit a qualified
handicapped individual to enter,

maneuver within as necessary to use all
lavatory facilities, and leave, by means
of the aircraft's on-board wheelchair.
The accessible lavatory shall afford
privacy to persons using the on-board
wheelchair equivalent to that afforded
ambulatory users. The lavatory shall
provide door locks, accessible call
buttons, grab bars, faucets and other
controls, and dispensers usable by
qualified handicapped individuals,
including wheelchair users and persons
with manual impairments;

(4)(i) Aircraft withmore than 60
passenger seats having an accessible
lavatory, whether or not required to
have such a lavatory by paragraph (a)(3)
of this section, shall be equipped with
an operable on-board wheelchair for the
use of passengers.

(ii} The carrier shall ensure that an
operable on-board wheelchair is
provided for a flight using an aircraft
with more than 60 passenger seats on
the request (with advance notice as
provided in § 382.33(b)(8)) of a qualified
handicapped individual who represents
to the carrier that he or she is able to
use an inaccessible lavatory but is
unable to reach the lavatory from a seat
without the use of an on-board
wheelchair.

(iii) On-board wheelchairs shall
include footrests, armrests which are
movable or removable, adequate
occupant restraint systems, a backrest
height that permits assitance to
passengers in transferring, structurally
sound handles for maneuvering the
occupied chair, and wheel locks or
another adequate means to prevent
chair movement during transfer or
turbulence. The chair shall be designed
to be compatible with the maneuvering
space, aisle width, and seat height of the
aircraft on which it is to be used, and to
be easily pushed, pulled, and turned in
the cabin environment by carrier
personnel.

(b)(1) Except as provided in paragraph
{b)}{2) of this section, aircraft in service
on the effective date of this part shall
not be required to be retrofitied for the
sole purpose of enhancing accessibility.

(2) Each carrier, within two years of
the effective date of this part, shall
comply with the provisions of paragraph
(a)(4) of this section with respect to all
aircraft with more than 60 passenger
seats operated under 14 CFR part 121.

(c) Whenever an aircraft operated
under 14 CFR part 121 which does not.
have the accessibility features set forth
in paragraph {a) of this section
undergoes replacement of cabin interior
elements or lavatories, or the
replacement of existing seats with
newly manufactured seats, the carrier
shall meet the requirements of

paragraph (a) of this section with
respect to the affected feature(s) of the
aircraft.

(d) Aircraft operated under 14 CFR
part 121 with fewer than 30 passenger
seats (with respect to the requirements
of paragraph (a)(1) of this section),
fewer than 100 passenger seats (with
respect to the requirements of paragraph
(8)(2) of this section) or 60 or fewer
passenger seats (with respect to the
requirements of paragraph (a)(4) of this
section), and aircraft operated under 14
CFR part 135, shall comply with the
requirements of this section to the
extent not inconsistent with structural,
weight and balance, operational and
interior configuration limitations.

(e) Any replacement or refurbishing of
the aircraft cabin shall not reduce
existing accessibility to a level below
that specified in this part.

(f) Carriers shall maintain aircraft
accessibility features in proper working
order.

§382.23 Airport faciiities.

(a) This section applies to terminal
facilities owned, leased, or operated on
any other basis by an air carrier at an
air carrier airport, including parking and
ground transportation facilities.

{b) Such facilities and services shall,
when viewed as a whole, be accessible
to and usable by handicapped
individuals.

(c) All such facilities designed,
constructed, or altered after the effective
date of this part shall be accessible to
handicapped persons. Compliance with
the requirements of the Uniform Federal
Accessibility Standards (UFAS), or a
substantially equivalent standard, shall
be deemed compliance with this
requirement. These facilities shall also
provide the following additional
accessibility features:

{1) The basic terminal design shail
permit efficient entrance and movement
of handicapped individuals while at the
same time giving consideration to their
convenience, comfort and safety. The
design, especially concerning the
location of means of vertical access,
shall minimize any extra distance that
wheelchair users must travel, compared
to other persons, to reach ticket
counters, waiting areas, baggage
handling areas, and boarding locations.

(2) The ticketing system shall provide
handicapped individuals with the
opportunity to use the primary fare
collection area to obtain a ticket and
pay the fare.

(3) Outbound and inbound baggage
facilities shall allow efficient baggage
handling by handicapped individuals.
Passenger baggage facilities shall be
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designed and operated without
unattended physical barriers, such as
gates, which are inaccessible for
handicapped individuals.

(4) Each terminal shall contain at least

one telecommunications device for the
deaf (TDD) to enable persons with
hearing impairments to make phone
calls from the terminal. The TDD(s} shall
be placed in a clearly marked, readily
accessible location, and airport signage
shall clearly indicate the location of the
TDDs.

(5) Terminal information systems shall
take into consideration the needs of
handicapped individuals. The primary
information mode shall be visual words
or letters, or symbols, using lighting and
color coding.

Terminals shall also have facilities for
providing information orally.

{8) Facilities for moving between the
gate area and the aircraft, including, but
not limited to, loading bridges and
mobile lounges, shall be accessible to
handicapped individuals.

(d) Each existing fixed facility shall be
made accessible as soon as possible but
no later than three years after the
effective date of this part,

(1} Each such facility shall—

(i) Include at least one accessible
route from an accessible entrance to
those areas in which the carrier
conducts activities related to the
provision of air transportation: and

{ii) Include the accessibility features
specified in paragraphs (c)(1) through
(¢)(6) of this section,

{2} An element or feature required by
this paragraph to be accessible shall be
deemed to be accessible if it meets the
requirements of the standards
referenced in paragraph (c) of this
section. Departures from particular
scoping and technical standards by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
buildings or other fixed facilities is
provided. For this purpose, the special
technical provisions of § 4.1.6(a}{4) of
the UFAS apply.

(3) Operational arrangements in lieu
of facility improvements shall be
permitted for up to three years from the
effective date of this part or during the
time when a waiver is in effect where
substantially equal access to the
facilities is provided.

(e) Contracts or leases between
carriers and airport operators
concerning use of airport facilities shall
set forth the respective responsibilities
of the parties for compliance with
accessibility requirements under thig
section and 49 CFR 27.71.

Subpart C—Requirements for Services

§382.31 Refusal of transportation.

(a) Unless specifically permitted by a
provision of this part, a carrier shall not
refuse to provide transportation to a
qualified handicapped individual on the
basis of his or her handicap.

{b) A carrier shall not refuse to
provide transportation to a qualified
handicapped individual solely because
the person's handicap results in
appearance or involuntary behavior that
may offend, annoy, or inconvenience
crewmembers or other passengers.

(c} A carrier shall not refuse to
provide transportation to qualified
handicapped individuals by limiting the
number of such persons who are
permiited to travel on a given flight.

{d) Carrier personnel, as authorized
by 49 U.S.C. 1511, 14 CFR 91.8, or 14 CFR
121.533, may refuse to provide
transportation to any passenger on the
basis of safety, and may refuse to
provide transportation to any passenger
whose carriage would violate the
Federal Aviation Regulations. In
exercising this authority, carrier
personnel shall not discriminate against
any qualified handicapped individual on
the basis of handicap and their actions
shall not be inconsistent with the
provisions of this Part. In the event that
such action is inconsistent with the
provisions of this Part, the carrier shall
be subject to remedies provided under
§ 382.65.

{e) When a carrier refuses to provide
transportation to any person on a basis
relating to the individual's handicap, the
carrier shall specify in writing to the
person the Lasis for the refusal,
including, where applicable, the
reasonable und specific basis for the
carrier’s opinion that transporting the
person would or might be inimical to the
safety of the Il:ght. This written
explanation shall be provided within 10
calendar days of the refusal of
transportation.

§382.33 Advance notice requirements.

{a) Except as provided in paragraph
(b) of this section, a carrier shall not
require a qualified handicapped
individual to provide advance notice of
his or her intention to travel or of his or
her disability as a condition of receiving
transportation or of receiving services or
accommodations required by this part.

(b} A carrier may require up to 48
hours advance notice and one-hour
advance check-in concerning a qualified
handicapped individual who wishes to
receive any of the following services,
types of equipment, or accommodations:

(1) Medical oxygen for use on board
the aircraft, if this service is available
on the flight,

(2) Carriage of an incubator, if this
service is available on the flight;

(3} Hook-up for a respirator to the
aircraft electrical power supply, if this
service is available on the flight;

(4) Accommodation for a passenger
who must travel in a stretcher, if this
service is available on the flight;

{5) Transportation for an electric
wheelchair on a flight scheduled to be
made with an aircraft with fewer than
60 seats;

(6) Provision by the carrier of
hazardous materials packaging for a
battery for a wheelchair or other
assistive device;

(7) Accommodation for a group of ten
or more qualified handicappéd
individuals, who make reservations and
travel as a group; and

(8) Provision of an on-board
wheelchair on an aircraft that does not
have an accessible lavatory.

(c) If a passenger does not meet
advance notice or check-in requirements
established by a carrier consistent with
this section, the carrier shall
nonetheless provide the service,
equipment, or accommodation if it can
do so by making a reasonable effort,
without delaying the flight.

(d) Carriers’ reservation and other
administrative systems shall ensure that
when advance notice is provided by
qualified handicapped individuals ag
provided by this section, the notice is
recorded and properly transmited to
operating employees responsible for
providing the accommodation
concerning which notice was provided.

(e) If the qualified handicapped
individual provides the notige required
by the carrier for a service under
paragraph (b) of this section, the carrier
shall ensure that the requested service is
provided.

{f) If a qualified handicapped
individual provides advance notice to a
carrier, and the individual is forced to
change to the flight of a different carrier
because of the cancellation of the
original flight or the substitution of
inaccessible equipment, the first carrier
shall, to the maximum extent feasible,
provide assistance to thé second carrier
in providing the accommodation
requested by the individual from the
first carrier.

§382.35 Attendants.

{a) Except as provided in this section,
a carrier shall not require that a
qualified handicapped individual travel
with an attendant as a condition of
being provided air transportation. A
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concern on the part of carrier personnel
thata handicapped individual may need
to use inaccessible lavatory facilities or
may otherwise need extensive special
assistance for personal needs which
carrier personnel are not obligated to
provide is not a basis on which the
carrier may require an attendant.

{b) A carrier may require that a
qualified handicapped individual
meeting any of the following criteria
travel with an attendant as a condition
of being provided air transportation, if
the carrier determines that an attendant
is essential for safety:

(1) A person traveling in a stretcher or
incubator. The attendant for such a ]
person must be capable of attending to
the passenger's in-flight medical needs;

{2) A person who, because of a mental
disability, is unable to comprehend or
respond appropriately to safety
instructions from carrier personnel,
including the safety briefing required by
14 CFR 121.571 (a) (3) and {a)(4) or 14
CFR 135.117(b);

{3) A person with a mobility
impairment so severe that the person is
unable to assist in his or her own
evacuation of the aircraft;

(4) A person who has both severe
hearing and severe vision impairments,
if the person cannot establish some
means of communication with carrier
personnel, adequate to permit
transmission of the safety briefing
required by 14 CFR 121.571(a)(3) and
(a)(4) or 14 CFR 135.117(b).

(c} If the carrier determines that a
person meeting the criteria of paragraph
(b}(2), (b)(3) or {(b)(4) of this section must
travel with an attendant, contrary to the
individual's self-assessment that he or
she is capable of traveling
independently, the carrier shall not
charge for the transportation of the
attendant.

(d) If, because there is not a seat
available on a flight for an attendant
whom the carrier has determined to be
necessary, a handicapped person with a
confirmed reservation is unable to travel
on the flight, the handicapped person
shall be eligible for denied boarding
compensation under 14 CFR part 250.

{e) For purposes of determining
whether a seat is available for an
attendant, the attendant shall be
deemed to have checked in at the same
time as the handicapped person.

§ 382.37 Seat assignments. .

(a} Carriers shall not exclude any
qualified handicapped individual from
any seat in an exit row or other location
or require that a qualified handicapped
individual sit in any particular seat, on
the basis of handicap, except in order to
comply with the requirements of an

FAA safety regulation or as provided in
this section.

(b) If a person’'s handicap results in-:
involuntary active behavior that would
result in the person properly being
refused transportation under § 382.31,
and the safety problem could be
mitigated to a degree that would permit
the person to be transported consistent
with safety if the person is seated in a
particular location, the carrier shall offer
the person that particular seat location
ag an alternative to being refused
transportation.

(c) If a service animal cannot be
accommodated at the seat location of
the qualified handicapped individual
whom the animal is accompanying (see
§ 382.55(a){2)), the carrier shall offer the
passenger the opportunity to move with
the animal to a seat location, if present
on the aircraft, where the animal can be
accommodated, as an alternative to
requiring that the animal travel with
checked baggage.

§ 382.39 Provision of services and
equipment.

Carriers shall ensure that qualified
handicapped individuals are provided
the following services and equipment:

(a) Carriers shall provide assistance
requested by or on behalf of qualified
handicapped individuals, or offered by

-air carrier personnel and accepted by

qualified handicapped individuals, in
enplaning and deplaning. The delivering
carrier shall be responsible for
assistance in making flight connections
and transportation between gates.

(1) This assistance shall include, as
needed, the services personnel and the -
use of ground wheelchairs, boarding
wheelchairs, on-board wheelghairs
where provided in accordance with this.
part, and ramps or mechanical lifts.

(2) Boarding shall be by level entry
boarding platforms or accessible.
passenger lounges, where these means .
are available. Where these means are
not available, carriers shall use ramps,
mechanical lifts, or other devices (not
normally used for freight} for enplaning
and deplaning qualified handicapped
individuals who need them. Such
devices shall be maintained in proper
working order. ;

(3) Carriers shall not leave a
handicapped passenger unattended in a
ground wheelchair, boarding
wheelchair, or other device, in which the
passenger is not independently mobile,
for more than 30-minutes. - .

(4) In the event that physical )
limitations of an aircraft with less than '
30 passenger seats preclude the use of:
existing models of lifts, boarding chairs
or other feasible devices to enplane a
handicapped person, carrier personnel

are not required to carry the
handicapped person onto the aircraft by
hand.

(b) Carriers shall provide services
within the aircraft cabin as requested by
or on behalf of handicapped individuals,
or when offered by air carrier personnel
and accepted by handicapped
individuals as follows:

(1) Assistance in moving to and from
seats, as part of the enplaning and
deplaning processes;

(2) Assistance in preparation for
eating, such as opening packages and
identifying food;

(3) If there is an on-board wheelchair
on the aircraft, assistance with the use
of the on-board wheelchair to enable the
person to move to and from a lavatory;

(4) Assistance to a semiambulatory
person in moving to and from the
lavatory, not involving lifting or carrying
the person; or

{5) Assistance in loading and
retrieving carry-en items, including
mobility aids and other assistive devices
stowed on board in accordance with
§ 382.41.

{(c) Carriers are not requxred to
provide extensive special assistance to
qualified handicapped individuals. For
purposes of this section, extensive
special assistance includes the following
activities:

(1) Assistance in actual eating;

(2) Assistance within the restroom or
assistance at the passenger’s seat with
elimination functions;

(3) Provision of medical services.

§382.41 Stowage of personal equipment.

(a) All stowage of qualified
handicapped individuals’ wheelchairs
and other equipment covered by this
Part in aircraft cabins shall be in -
accordance with 14 CFR 121.589 and 14~
CFR 121.285{c) or 14 CFR 135.87, as
applicable.

(b) Carriers shall permit quahfled
handicapped individuals using personal
ventilators/respirators to bring their
equipment, including non-spiliable
batteries that meet the requirements of
49 CFR 173.260(d) and any applicable
FAA safety regulations, on board the .
aircraft and use it.-

(c) Carriers shall permit quahﬁed
handicapped individuals to stow canes
and other assistive devices on board the
aircraft in close proximity.to their seats,
consistent with the requirements of FAA
safety regulations for carry-on items.

{d} Carriers shall not, in implementing
their carry-on baggage policies, count
toward a limit on carry-on items any
assistive device brought into the cabin
by a qualified handicapped individual.
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(e) Carriers shall provide for on-board
stowage of passengers’ wheelchairs as
follows:

(1) Carriers shall permit the stowage
of wheelchairs or components of
wheelchairs in overhead compartments
and under seats, consistent with the
requirements of FAA safety regulations
for carry-on items.

(2) In aircraft in which a closet or
other approved stowage area is
provided in the cabin for passengers’
carry-on items, of a size that will
accommodate a folding wheelchair, the
carrier shall designate priority stowage
space, as described below, for at least
one folding wheelchair in that area. A
handicapped individual who takes
advantage of a carrier offer of the
opportunity to pre-board the aircraft
may stow his or her wheelchair in this
area, with priority over the carry-on
items brought onto the aircraft by other
passengers enplaning at the same
airport. A handicapped individual who
does not take advantage of a carrier
offer of the opportunity to preboard may
use the area to stow his or her
wheelchair on a first-come, first-served
basis along with all other passengers
seeking to stow carry-on items in the
area.

(3) If an approved stowage area in the
cabin is not available for a folding
wheelchair, the wheelchair shall be
stowed in the cargo compartment,

(f) When passenger compartment
stowage is not available, carriers shall
provide for the checking and timely
return of passengers’ wheelchairs and
other assistive devices as close as
possible to the door of the aircraft, so
that passengers may use their own
equipment to the extent possible, except
where this practice would be
inconsistent with DOT regulations
governing the transportation of
hazardous materials.

(1) At the request of the passenger, the
carrier may return wheelchairs or other
assistive devices to the passenger at the
baggage claim area instead of at the
door of the aircraft.

(2) In order to achieve the timely
return of wheelchairs, passengers’
wheelchairs and other assistive devices
shall be among the first items retrieved
from the baggage compartment,

(3) Wheelciairs and other assistive
devices shall be stowed in the baggage
compartment with priority over other . .
cargo and baggage. Where thig priority
results in passengers’ baggage being
unable to be carried on the flight, the.
carrier shall make its best efforts to.

- ensure that the other baggage reaches |

- -the passengers’' destination within four
- hours of the scheduled arrival time of
the flight. v :

(8) Where baggage compartment size
and aircraft airworthiness
considerations do not prohibit doing so,
carriers shall accept as baggage battery-
powered wheelchairs, including the
batteries, consistent with the
requirements of DOT regulations on the
transportation of hazardous materials
(49 CFR parts 172, 173, and 175).

(1) Carriers may require that qualified
handicapped individuals wishing to
have electric wheelchairs transported on
a flight check in one hour before the
scheduled departure time for the flight.
If such a handicapped individual checks
in after this time, the carrier shall
nonetheless carry the wheelchair if it
can do so by making a reasonable effort,
without delaying the flight.

{2) Whenever feasible, the carrier
shall transport electric-powered
wheelchairs secured in an upright
position, so that batteries need not be
separated from the wheelchair in order
to comply with DOT hazardous
materials rules,

(3) When it is necessary to detach the
battery from the wheelchair, carriers
shall, upon request, provide packaging
for the batteries meeting the
requirements of the DOT hazardous
materials rules and package the battery.
Carriers may refuse to use packaging
materials or devices other than thosge
they normally use for this purpose.

(4) Carriers shall not drain batteries.

(5) Handicapped individuals shall be
permitted to provide written directions
concerning the disassembling and
assembling of their wheelchairs.

§382.43 Treatment of mobility aids and
assistive devices.

(a) When wheelchairs or other
agsistive devices are disassembled by
the carrier for stowage, the carrier shall
reassemble them and ensure their
prompt return to the handicapped
passenger. Wheelchairs and other
assistive devices shall be returned to the
passernger in the condition received by

e carrier.

(b) With respect to domestic flights,
carriers shall not limit liability for loss,

' damage, or delay concerning

wheelchairs or other mobility aids to
any amount less than twice the liability

* limits established for passengers’
" luggage under 14 CFR part 254,

{c) Carriers shall not require qualified
handicapped individuals to sign waivers
of liability for damage to or loss of -
wheelchairs or other assistive devices.

§382.45 Passenger information.

(a) A carrier shall make available, on
request, the following information
concerning facilities and services
related to the provision of air

transportation to qualified handicapped
individuals. This information shall
pertain to the type of aircraft and, where
feasible, the specific aircraft scheduled
for a specific flight:

(1) The location of seats, if any, with
movable armrests and any seats which
the carrier, consistent with this part,
does not make available to qualified
handicapped individuals;

(2) Any limitations on the ability of
the aircraft to accommodate qualified
handicapped persons:

(3) Any limitations on the availability
of storage facilities, in the cabin or in
the cargo bay, for mobility aids or other
equipment commonly used by
handicapped persons:

{4) Whether the aircraft has an
accessible lavatory.

(b) The following provisions govern
the provision of individual safety
briefings to qualified handicapped
individuals:

(1) Individual safety briefings shall be
conducted for any passenger where
required by 14 CFR 121.571 (a)(3) and
(a)(4) or 14 CFR 135.117(b});

(2) Carrier personnel may offer an
individual briefing to any other
passenger;

(3) Individual safety briefings for
qualified handicapped individuals shall
be conducted as inconspicuously and
discreetly as possible:

{4} Carrier personnel shall not require
any qualified handicapped individual to
demonstrate that he or she has listened
to, read, or understood the information
presented, except to the extent that
carrier personnel impose such a
requirement on all passengers with
respect to the general safety briefing,
and shall not take any action adverse to
a qualified handicapped individual on
the basis that the person has not
“accepted” the briefing,

{c) Each carrier shall ensure that
qualified handicapped individuals,
including these with vision or hearing
impairments, have timely access to
information the carrier provides to other
passengers in the terminal or on the
aircraft (to the extent that it does not
interfere with crewmembers’ safety
duties as set forth in FAA regulations)
including, but not limited to, information
concerning ticketing, flight delays,

“schedule changes, connections, flight

check-in, gate assignments, and the
checking and claiming of luggage;
Provided, That persons who are unable
to obtain such information from the
audio or visual systerns used by carriers
in airports or on aircraft shall request
the information from carrier personnel.
Carriers shall also provide information
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on aircraft changes that will affect the' -
travel of handicapped persons. :
{d} Carriers shall have, at each airport
they use, a copy of this part and shall
make it available for review by
handicapped persons on request.

§382.47 Accommodations for persons
with hearing impairments. .

{a) Each carrier providing scheduled
air service, or charter service under
section 401 of the Federal Aviation Act,
and which makes available telephone
reservation and information service
available to the public shail make
available a telecommunications device
for the deaf (TDD) service to enable
persons with hearing impairments to
make reservations and obtain
information. The TDD service shall be
available during the same hours as the
telephone service for the general public
and the response time for answering
calls shall be equivalent. Users of the
TDD service shall not be subject to
charges for a call that exceed those
applicable to other users of the
telephone information and reservation
service.

(b) In aircraft in which safety briefings
are presented to passengers on video
screens, the carrier shall ensure that the
video presentation is accessible to
persons with hearing impairments.

(1) Except as provided in paragraph
(b)(2) of this section, the carrier shall
implement this requirement by using
open captioning or an inset for a sign
language interpreter as part of the video
presentation.

(2} A carrier may use an equivalent
pon-video alternative to this
requirement only if neither open
captioning nor a sign language
interpreter inset could be placed in the
video presentation without so interfering
with it as to render it ineffective or
would be large enough to be readable.

(3) Carriers shall implement the
requirements of this section by
substituting captioned video materials
for uncaptioned video materials as the
uncaptioned materials are replaced in
the normal course of the carrier's
operations.

§382.49 Security screening of
passengers.

(a) Qualified handicapped individuals
shall undergo security screening in the
same manner, and be subject to the
same security requirements, as other
passengers. Possession by a qualified
handicapped individual of an aid used
for independent travel shall not subject
the person or the aid to special
screening procedures if the person using
the aid clears the security system
without activating it. Provided, That this

paragraph shall not prohibit security
personnel from examining a mobility aid
or assistive device which, in their
judgment, may conceal a weapon of
other prohibited item. Security searches
of qualified handicapped individuoals
whose aids activate the security system
shall be conducted in the same manner
as for other passengers. Private security
screenings shall not be required for
qualified handicapped individuals to a
greater extent, or for any different
reason, than for other passengers.

(b) Except as provided in paragraph
(c) of this section, if a qualified
handicapped person requests a private
screening in a timely manner, the carrier
shall provide it in time for the passenger
to enplane.

(c) If a carrier employs technology
that can conduct an appropriate
screening of a handicapped passenger
without necessitating a physical search
of the person, the carrier is not required
to provide a private screening.

§382.51 Communicable diseases.

(a) Except as provided in paragraph
(b} of this section, a carrier shall not
take any of the following actions, with
respect to a person who is otherwise a
qualified handicapped individual, on the
basis that the individual has a
communicable disease or infection:

(1) Refuse to pravide transportation to
the person;

(2) Require the person to provide a
medical certificate; or

(3) Impose on the person any
condition, restriction, or requirement not
imposed on other passengers.

(b} The carrier may take actions listed
in paragraph (a) of this section with
respect to an individual who has a
communicable disease or infection
which has been determined, by the U.S.
Surgeon General, the Centers for
Disease Control, or other Federal public
health authority knowledgeable about
the disease or infection, to be
transmissible to other persons in the
normal course of a flight.

(c) If a qualified handicapped
individual with a communicable disease
or infection of the kind described in
paragraph (b) of this section presents a
medical certificate to the carrier, as
provided in § 382.53(c)(2}, the carrier
shall provide transportation to the
individual, unless it is not feasible for
the carrier to implement the conditions
set forth in the medical certificate as
necessary to prevent the transmission of
the disease or infection to other persons
in the normal course of a flight. :

§382.53 Wedical certificates.
{a) Except as provided in this section,
a carrier shall not require a person who

is otherwise a gualified handicapped
person to have a medical certificate as a
condition for being provided
transportation. v

(b)(1) A carrier may require a medical
certificate for a qualified handicapped
individual—

{i) Who is travelingin a stretcher or
incubator;

(ii) Who needs medical oxygen during
a flight, as provided in 14 CFR 121.574;
or

(iii) Whose medical condition is such
that there is reasonable doubt that the
individual can complete the flight safely,
without requiring extraordinary medical
assistance during the flight.

(2) For purposes of this paragraph, a
medical certificate is a written
statement from the passenger’s
physician saying that the passenger is
capable of completing a flight safely,
without requiring extraordinary medical
assistance during the flight.

{c)(1) If a qualified handicapped
individual has @ communicable disease
or infection of the kind described in
§ 382.51(b), a carrier may require a
medical certificate.

(2) For purposes of this paragraph, a
medical certificate is a written
statement from the passenger’s
physician saying that the disease or
infection would not, under the present
conditions in the particular passenger’s
case, be communicable to other persons
during the normal course of a flight. The
medical certificate shall state any
conditions or precautions that would
have to be observed to prevent the
transmission of the disease or infection
to other persons in the normal course of
a flight. It shall be dated within ten days
of the date of the flight for which it is
presented.

§382.55 Miscellaneous provisions.

(a) Carriers shall permit dogs and
other service animals used by
handicapped persons to accompany the
persons on a flight.

(1) Carriers shall accept as eviderce
that an animal is a service animal
identification cards, other written
documentation, presence of harnesses or
markings on harnesses, tags, or the
credible verbal assurances of the
qualified handicapped individual using
the animal.

(2) Carriers shall permit a service
animal to accompany a qualified
handicapped individual in any seat in
which the person sits, unless the animal
obstructs an aisle or other area that
must remain unobstrucied in order to
facilitate an emergency evacuation.

(3) In the event that special
information concerning the
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transportation of animals outside the
continental United States is either
required to be or is provided by the
carrier, the information shall be
provided to all passengers traveling with
animals outside the continental United
States with the carrier, including those
traveling with service animals.

(b) Carriers shall not require qualified
handicapped individuals to sit on
blankets.

(c) Carriers shall not restrict the
movements of handicapped persons in
terminals or require them to remain in a
holding area or other location in order to
be provided transportation, to receive
assistance, or for other purposes, or
otherwise mandate separate treatment
for handicapped persons, except as
permitted or required in this part.

§ 382,57 Charges for accommodations
prohibited.

Carriers shall not impose charges for
providing facilities, equipment, or
services that are required by this part to
be provided to qualified handicapped
individuals.

Subpart D—Administrative Provisions

§ 382.61 Tralning.

{a) Each carrier which operates
aircraft with more than 19 passenger
seats shall provide training, meeting the
requirements of this paragraph, for all
its personnel who deal with the
traveling public, as appropriate to the
duties of each employee.

{1) The carrier shall ensure training to
proficiency concerning:

(i) The requirements of this part and
other DOT or FAA regulations affecting
the provision of air travel to
handicapped persons; and

(ii) The carrier's procedures,
consistent with this part, concerning the
provision of air travel to handicapped
persons, including the proper and safe
operation of any equipment used to
accommodate handicapped passengers.

(2) The carrier shall also train such
employees with respect to awareness
and appropriate responses to
handicapped persons, including persons
with physical, sensory, mental, and
emotional disabilities, including how to
distinguish among the differing abilities
of handicapped individuals.

(3) The carrier shall consult with
organizations representing persons with
disabilities in developing its training
program and the policies and procedures
concerning which carrier personnel are
trained.

(4) The carrier shall ensure that
personnel required to receive training
shall complete the training by the
following times:

(i) For crewmembers subject to
training required under 14 CFR part 121
or 135, who are employed on the date
the carrier’s program is established
under § 382.63, as part of their next
scheduled recurrent training;

(ti) For other personnel employed on
the date the carrier's program is
established under § 382.63, within 180
days of that date;

(iii) For crewmembers subject to
training requirements under 14 CFR part
121 or 135 whose employment in any
given position commences after the date
the carrier's program is established
under § 382.63, before they assume their
duties; and

(iv) For other personnel whose
employment in any given position
commences after the date the carrier’s
program ig established under § 382.63,
within 60 days of the date on which they
assume their duties.

(5) Each carrier shall ensure that all
personnel required to receive training
receive refresher training on the matters
covered by this section, as appropriate
to the duties of each employee, as
needed to maintain proficiency.

(8) Each carrier shall provide, or
require its contractors to provide,
training to the contractors' employees
concerning travel by handicapped
persons. This training is required only
for those contractor employees who deal
directly with the traveling public at
airports, and it shall be tailored to the
employees’ functions. Training for
contractor employees shall meet the
requirements of paragraphs (a}(1)
through (a)(5) of this section.

(7) Current employees of each carrier
designated as complaints resolution
officials, for purposes of § 382.65 of this
part, shall receive training concerning
the requirements of this part and the
duties of a complaints resolution official
within 60 days of the effective date of
this part. Employees subsequently
designated as complaints resolution
officers shall receive this training before
assuming their duties under § 382.65. All
employees performing the complaints
resolution official function shall receive
annual refresher training concerning
their duties and the provisions of this
regulation.

(b) Each carrier operating only aircraft
with 18 or fewer passenger seats ghall
provide training for flight crewmembers
and appropriate personnel to ensure that
they are familiar with the matters listed
in paragraphs (a)(1) and (a)(2) of this
section and comply with the
requirements of this part.

§ 382.63 Carrier programs.

(a)(1) Each carrier that operates
aircraft with more than 19 passenger

seats shall establish and implement,
within 180 days of the effective date of
this part, a written program for carrying
out the requirements of this part.

(2) Carriers are not excused from
compliance with the provisions of this
part during the 180 days before carrier
programs are required to be established.

(b) The program shall include the
following elements:

(1) The carrier's schedule for training
its personnel in compliance with
§ 382.61;

(2) The carrier's policies and
procedures for accommodating
handicapped passengers consistent with
the requirements of this part.

(c)(1) Major and National carriers {as
defined in the DOT publication Air
Carrier Traffic Statistics), and every
U.S. carrier that shares the designator
code of a Major or National carrier {as
described in 14 CFR 399.88), shall submit
their program to the Department for
review within 180 days of the effective
date of this part.

{2) The Department shall review each
carrier's program, which the carrier shall -
implement without further DOT action
at the time it is submitted to the
Department.

(3) If the Department determines that
any portion of a carrier’s plan must be
amended, or provisions added or
deleted, in order for the carrier to
comply with this part, DOT will direct
the carrier to make appropriate changes.
The carrier shall incorporate these
changes into its program and implement
them.

{d) Other carriers shall maintain their
programs on file, and shall make them
available for review by the Department
on the Department's request. If, upon
such review, the Department determines
that any portion of a carrier’s plan must
be amended, or provisions added or
deleted, in order for the carrier to
comply with this part, DOT will direct
the carrier to make appropriate changes.
The carrier shall incorporate these
changes into its program and implement
them.

§ 382.65 Compliance procedures.

{a) Each carrier providing scheduled
service shall establish and implement a
complaint resolution mechanism,
including designating one or more
complaints resolution official{s) (CRO)
to be available at each airport which the
carrier serves.

(1) The carrier shall make a CRO
available to any person who complains
of alleged violations of this part during
all times the carrier is operating at the
airport.
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(2) The carrier may make the CRO
available via telephone, at no cost to the
passenger, if the CRO is not present in
person at the airport at the time of the
complaint. If a telephone link to the
CRO is used, TDD service shall be
available so that persons with hearing
impairments may readily communicate
with the CRO.

(3) Each CRO shall be thoroughly
familiar with the requirements of this
part and the carrier's procedures with
respect to handicapped passengers.

{4} Each CRO shall have the authority
to make dispositive resolution of
complaints on behalf of the carrier.

(5) When a complaint is made to a
CRO, the CRO shall promptly take
dispositive action as follows:

(1) If the complaint is made to a CRO
before the action or proposed action of
carrier personnel has resulted in a
violation of a provision of this part, the
CRO shall take or direct other carrier
personnel to take action, as necessary,
to ensure compliance with this part.
Provided, That the CRO is not required
to be given authority to countermand a
decision of the pilot-in-command of an
aircraft based on safety.

(ii} If an alleged violation of a
provision of this part has already
occurred, and the CRO agrees that a
viclation has occurred, the CRO shall
provide to the complainant a written
statement setting forth a summary of the
facts and what steps, if any, the carrier
proposes to take in response to the
violation.

{1ii} If the CRO determines that the
carrier’s action does not violate a
provision of this part, the CRO shall
provide to the complainant a written
statement including a summary of the
facts ard the reasons, under this part,
for the determination.

{iv} The statements required to be
provided in paragraph (aj(5} of this
section shall inform the complainant of
his or her right to pursue DOT
enforcement action under this section.
This statement shall be provided in
person to the complainant at the airport
if possible; otherwise, it shall be
forwarded to the complainant within 10
calendar days of the complaint.

(b) Each carrier shall establish a
procedure for resolving written
complaints alieging violation of the
provisions of this part.

{1) A carrier is not required to respond
to a complaint postmarked more than 45
days after the date of the alleged
violation.

{2} A written complaint shall state
whether the complainant has contacted
a CRO in the matter, the name of the
CRQ and the date of the contact, if

available, and include any written
response received from the CRO.

(3) The carrier shall make a
dispositive written response to a written
complaint alleging a violation of a
provision of this part within 30 days of
its receipt.

{i) If the carrier agrees that a violation
has occurred, the carrier shall.provide to
the complainant a written statement
setting forth a summary of the facts and
what steps, if any, the carrier proposes
to take in response to the violation.

(ii) If the carrier denies that a
violation has occurred, the response
shall include a summary of the facts and
the carrier's reasons, under this part, for
the determination.

(iii) The statements required to be
provided in paragraph {b)(3) of this
section shall inform the complainant of
his or her right to pursue DOT
enforcement action under this section.

(c} Any person believing that a carrier
has violated any provision of this part
may contact the following office for
assistance: Department of
Transportation, Office of Consumer
Affairs, 400 7th Street, SW., Washington,
DC 20590, (202} 366-2220.

(d) Any person believing that a carrier
has violated any provision of this part
may file a formal complaint under the
applicable procedures of 14 CFR part
302.

[FR Doc. $0-4998 Filed 3-2-90; 8:45 am}
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Exit Row Seating

AGENCY: Federal Aviaiion
Administration (FAA). DOT.
ACTION: Final rule.

SUMMARY: This final rule regulates exit
row seating in aircraft operated by U.S.
air carrier and commercial operators
(certificate holders), except on-demand
air taxis with nine or fewer passenger
seats. It requires that only persons who
are determined by the certificate holder
to be able without assistance, to
activate an emergency exit and to take
the additional actions needed to ensure
safe use of that exit in an emergency
may be seated in exit rows. This action
is intended to further safety for all
passengers.
DATES: Effective Date: April 5,1990.
Compliance Date: October 5, 1890.

FOR FURTHER INFORMATION CONTACT:
Ms. Irene H. Mields or Mr, John Walsh,
General Legal Services Division (AGC-
100], Office of the Chief Counsel, 800
Independence Avenue, SW.,
Washington, DC 20591. Telephone: (202}
267-3473.

SUPPLEMENTARY INFORMATION:
Availability of Final Rule |

Any person may obtain a copy of this
final rule by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attention: Public
Inquiry Center, APA-430, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202} 267-3484. Communications must
identify the docket number of this final
rule.

Persons interested in being placed cn
the mailing list for future notices of
proposed rulemaking (NPRM's) and final
rules should request from the above
office a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking-
Distribution System, which describes
the application procedure.

In an effort to make this information
available in an accessible format to
individuals who are blind or visually
impaired and to other individuals who
are print handicapped, the Federal
Aviation Administration (FAA) will
make available for copying a number of
audio cassetle tapes of the entire
amendment {and the accompanying
regulatory evaluation) in the FAA Rules
Docket, Room 915G, FAA Headquarters,
800 Independence Avenue, SW.,
Washington, DC. In addition, single
cassette tapes will be available in the
Public Affairs offices of the agency's
nine regional headquarters; at the Mike
Monroney Aeronautical Center,
Oklahoma City, Oklahoma; and at the
FAA Technical Center, Atlantic City,
New Jersey.

Background
Introduction

This rule prescribes requirements
relating to the seating of airline
passengers near emergency exits. The
FAA has determined that a rule is
necessary to establish clearly
understood, consistent, and predictable
practices regarding the seating of
passengers in so-called “exit rows,” and
to prevent instances of arbitrary,
unexpected, or unwarranted treatment
by airline employees.

The issues addressed by the rule are
among the most difficult and
controversial ever addressed by the
FAA, for they require, in the interest of
what is essential for the safety of all



