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" Alcohol Misuse Prevonﬁon Progmm
. Yor Personnel Engaged in Spoclﬂod
~ Aviation Activities
AGENCY: Federal Av1auon
Adininistration (FAA), DOT.
.Ac'nou Final rule..

o SUMMARY: This final rule. prescribes
regulations establishing the aviation
_industry alcohol misuse prevention
.- program. It includes requirements for an
* -+ alcohol testing program for air carrier

dutles, in implementation of the FAA-
L Yolated provisions of the Omnibus -
P+ . Transportation Employee Testing Act of
-~ 1991, which was enacted on October 28,
1091. Eriiployées who perferm safety-
- sensitive duties directly or by contract
- for dvision employers that hold a
: cgrtificate issued under certain FAA
regulations, operators as defined in the
regulations, or air traffic control

- U8, must be.subject to an FAA-
SR ,mandatadm‘?mhol misuse prevention’
k. program (AMPP). This final rule
- requires alcohol testing of these
«. . emplo ‘proscribes certain alcohol-
b relat con uct, -and establishes
:Yodﬁed eonsequences for engaging in
cohol misuse. Employers must
... provide written materials to covered
: employees explaining the program and
educating employees about the dangers.
- of alcohol misuse. Employers must also.
submit reports to the FAA on the results

J

Y TR T

“ensure that public safety is maintained
by preventing alcohol misuse by safety-

 sensitive aviation employees.
DATES: This rule is effective on March -
17, 1994.

" FOR FURTHER lNFORNATlON OONTAOT.
Office of Aviation Medicine, Drug

. Abatement Division (AAM-800),
Federal Aviation Administration, 400
7th Street, SW., Washington, DC 20590;

o telephone (202) 366-6710.

o ) .SUPPLEMENTARY INFORMAT'ON
Availability of Final Rule

Any person may obtain a copy of this
-+ final rule by submitting a request to the
- Federal Aviation Administration, Office
- of Public Affairs, Attn: Public Inquiry
Center (APA-230), 800 Independence

L

- employm who perform safety-sensitive

* ' Jacilities not operated by the FAA or the

'of the program. This fule is intended to

Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484. Requests
must include the notice number of this
final rule, '

Persons interested in bemg placed on

“a mailing list for future rulemaking
‘actions should request a copy of

Advisory Circular 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the apphcatlon
procedures.
Background

On December 15, 1992, the FAA
published a notice of proposed-
rulemaking (NPRM) in which'it
proposed to require air carriers to
institute alcohol misuse prevention
programs similar to the antidrug
programs already in place {57 FR
59458). The NPRM was published as
part of a coordinated effort by the Office
of the Secretary of 'I‘ransportatlon (OST)
and four other DOT agencws to address
the issue of alcohol misuse in the
transportation industries, With the
exception of the NPRM published by the
Research and Special Programs
Administration, the rulemakings were

‘initiated under the provisions. of the
. Omnibus Transportation Employee
"Testing Act of 1991 (Pub.L. 102-143,

Title V).~
In conjnnction with OST and the

other DOT agencies, the FAA helda

geries of publichearings onthe . .
regulations proposed in the NPRM. The
FAA-specific sections of each of these
hearings were recorded by a court
reporter and the transcripts of the
hearings with copies of any material
submitted to the hearing panel have -
been placed in the docket. The
testimony and written materials were
colnsidered in development of this final
ruls. .

. Current Laws and Regulations

" A variety of laws and regulations -
currently restrict the consumption of
alcohol by some aviation employees.

. Federal criminal law prohibits any
" person from operating or directing the

operation of a common carrier while
under the influence of alcohol. 18
U.5.C. 342. A blood alcohol level of .10
percent is considered presumptive

-evidence that the person is under the
_influence. 18 U.S.C. 343(1).

The FAA's regulations concermng
alcohol ‘misuse are supplemented but

" not changed by this rule. Currently,
" under the FAA's rules, no person may

act or attempt to act as a crewmember
of a civil aircraft within 8 hours after
consuming any alcoholic beverage,
while under the influence of alcohol, or
while having 0.04 percent by weight or
more of alcohol in the blood. (14 CFR

91 17(a).} In limited circumstances, the
FAA'’s regulations require crewmembers
to submit to alcohol tests requested by
State or local law enforcement officers
and, upon request, to furnish the results
of such tests to the Administrator. (14
CFR 91.17(c).) Re*usal to take a properly
authorized law enjorcement alcohol test
or to furnish the results can result in the
denial, revocation, or suspension of an
airman certificate issued under part 61
or 63. (14 CFR 61.16 and 63.12a.)
Holders of or applicants for medical

| certificates issued under 14 CFR part 67

are subject to additional regulations
regarding alcohol use. First, a diagnosis
of alcoholism is a disqualifying factor
for a medical certificata. A diagnosed
alcoholic must be evaluated by the
Federal Air Surgeon and meet certain
recovery criteria prior to receiving a
medical certificate. However, to
facilitate recovery and to prevent the
unnecessary loss of skilled employees, a
program established by the FAA, the
airline industry, and the pilots’ unions
has enabled hundreds of alcoholic pilots
to safely return to duty. The program
combines confrontation, therapy, and
stringently monitered aftercare.

Part 67 also provides that any
individual who applies for a medical
certificate must permit access by the

. Administrator to information in the

National Driver Register concerning

drug- and alcohol-related driving

offenses. (14 CFR 67.3.) If an individual
has had two or more such offenses
within 3 years after the effective date of
the rule, the FAA may suspend or
revoke a part 61 airman certificate held
by the individual or deny the
individual’s application for such
certificate. (14 CFR 61.15.)

.Discussion of Comments and Fina) Rule

The Common Preamble

A common preamble to all of the
related NPRMs proposing alcchol
testing rules was published on
December 15, 1992 (57 FR 59382, et
seq.). This common preamble contained
a thorough discussion of the comments
submitted to the DOT advance notice of
proposed rulemaking {ANPRM)
published on November 2, 1989, and an
overview of the general issues related to
alcohol use in the transportation
industries. A similarntroductory
discussion is found in the common
preamble to this final rule and the fina!
alcohol misuse prevention rules
publxshed by the other affected DUT
agencies elsewhere in today’s Federal
Register. The common preamble also
responds to comments submitted to the
various DOT agency dockets that raise
multimodal aspects of the {ina' rules or
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rule, The rule uses three primary to
for reducing the threat of alcohol misuse
in avistion. First, by amending parts 65,

_ and FAA-man
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inugrdudi‘:‘mmtswere he
addressed in the common preamble,

-FPAA views comments ad

to
other DOT agencies as part of its docket,

aven though copies of those comments
sically siored with the other

request access to those comments
through the FAA docket. Any aspects of
d in the common
proainble.

Alcahal Misuse Prevention Progra,
{AMPP) :

Themﬁalpmviﬁom”oﬂhoMPv

proposed by the FAA in the NFRM have

remaimdhrgnlyun&angodinthi’sﬁl:d
100

121, and 135, the _
slcohol-related conduct by employees
Second, under the of new
appenbd.ix J to part 121, such employees
must be subject to pre-employment,
random; poctaa:kgmt. reasonable

, returm 1o duty, and follow-up
alcohol testing. This testing is fedarally-
mandated but will be administered by .
the affected m:gloym. Third, in
accordance wi s in
apaendix 1, employees subject to the
rule must be provided with materials
designed to sducate them about the
provisions of the rule end the
consequences of engaging in alcohol
misuse. - ’

Other Requireinents Imposed by
Employers; Requirement for Notice
Only a few commenters addressed the
issue of possible conflicts or confusion
ing company-required programs
programs. These
commenters (representing both labor
and management) ed on: the issue
of alcobol test results of 0.02 to 0.039.
The commenters noted that although the
FAA’s NPRM proposed specific actions
for test results falling within this range,
an employer is not precluded from
taking severe employment action based
on these results should the employer so
choose. A number of labor organizations
wanted the FAA to preclude such action
in its final rule. :

The FAA has not adapted these

‘ comments. The choica of whether to

continue to employ an individual
should properly remain within the
discretion of the employer. We also note
that emplayment or other consequences

- outside those required by therule may

be subject 10 both State law and labor-

mamgmem negotiation. ‘
With respact to the establishment of a
separate company policy, a number of

-commenters noted that companies

already had alcohol testing or
prevention programs in place. These
commenters stated that established -

ograms should suffice for compliance
with the FAA’s rule, or that the FAA’s
rule would unnecessarily duplicate
these pr

The FAA zes that, as was the
case when the antidrug rule was first
implemented, some employers might
have that encompass some or
all of this rule’s requirements. To ensure
complete and uniform compliance with
a single regulatory , however,
we are not permitting company
programs to substitute for programs
required bgathis ruls. Should an aviation
emplayer d ;erming g:&. as a matter of -
company policy, a Tent program
shoiﬁ? be implemented or continued,
the program must be clearly sedpam(e
from the program required under this
rule, with appropriate notice given prior
to tests under this rule, The FAA will
not permit co‘mlm'ngling:f employer-
directed and FAA-mandated programs.

Employers Required To Establish
Programs :

The NPRM reflected the FAA's best
assessment, based on the developments
in the FAA’s industry antidrug program,
of the categories of empl that
should be subject to the slcohol misuse
rule. Like the antidrug rule, the FAA
determined that the minimal benefit to
public safety that might accrue from
inclusion of operators that did not hold
part 121 or part 135 certificates did not
warrant the cost and intrusiveness of
alcohol testing. A few commenters
addressed this issue and requested
additional relief for the small aviation
employers e did propose to cover. The
FAA has assessed its requirements and -
has elected to retain moet of its
regulatory provisions unchienged from
the NPRM. We have, however, reduced
the reporting requirement burden,

- which will be addressed below.

The final rule will include essentially
the same classes of employers as are
covered by the anti-drug rule: 14 CFR
part 121 certificate holders, 14 CFR part
135 certificate holders, sightseeing
operators who meet the criteria of 14
CFR 135.1{(c), and air traffic control
(ATC) facilities not operated by the FAA .
or by or under contract to the U.S.
military will have to establish alcohol
misuse prevention programs.
Companies with employees who
perform safety-sensitive functions by
contract for these smployers will be

.perform

permitted to establish and menage -
programs under this appendix. : :
However, while a contractor company .
that manages its own program will -~ . .
of the functions m&u:md of
an “emplayer” in appendix J,the = -~ .
certificate holders, operators, and ATC ™
facilities will remain réspansible for
ensuring that all cov employees -
who perform services for themare: ~
subject to an FAA-mandsted program. .’

Employees Subject to the Rule

The NPRM proposed to retain
essentially the same coverage asthe. -
antidrug rule. The covered categories. : .

included serforming any of the -
following duties: t crewmember,
flight attendant, flight instruction,

aircraft dispatch, aircraft maintenance,
ground security coordinator, aviation -
screening, and air traffic control. The -

“category of flight test personnel was ';:;t :
342

included because it was he "
category of ground security coordinator”
duties was specified separately to reflect.
the caverage intended by the texm ' =" -~
aviation security” in the antidrug rule;
In order to determine if any changes - -
should be made in the categaries of . -
covered employees, the FAA asked a -
number of questions in the NPRM. The
questions were intended to solicit '
comment on whether the increased
benefit to safety that could accrue by =
including other functions would -
warrant the imposition of an alcohal =
testing requirement on Individuals
performing those functions or if, '
consistent with safety, categories of
:$ployees could be eliminated from the
{2} .

The comments on this issue ranged -
from those stating that since therle ™
was unnecessary it should provide anly
the minimum caoverage required by the .
Act to a few comments stating that every.
aviation employee who could even
possibly affect safety should be subject *
to alcohol testing. Most labar -~
organizations favored the former .

_approach. A number of commenters

supporting limited application of the
rule recommended that only
maintenance personnel who actually
return aircraft to service should be
covered by the rule. A few commenters -
supported adding to the coverage '
proposed in the NPRM. These -
commenters primarily identified
refuelers and deicers as categories of - -
employees that should be subjectto .
alcohol testing. : B
The FAA has chosen to retain the
categories of covered emplayees
proposed in the NPRM. Althougha
system of checks and inspections does
exist to ensure that mainténance -
activities are properly performed, the
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T FMhaxdewminédthautisessential
" that the individuals who perform
aircmft maifitendnce activities be

~ subject to this rule..(The term

~ - preventive mainteniance has been added.
. tomaintenance not because the FAA
¢ . . intends to increase the reach of the rule, .
-+ . butrather to ensure that, eswas
© " intended in the NPRM,; the rule clearly
e pmllellthemverageofthaanudmg

'!'ha FAA carefully I:l\lriei\:‘eﬂd the - ;
comments supporting the inclusion o
additionsal categories of covered
employees, For a number of reasons, the .
* FAN bas elected not to adopt these = -
yrécominendations. First, the FAA is .
‘awareithat the posts asgociated with thi&
‘m!& will be significant. Each additionsl
nt that was & md was

that the possible
ﬁusiml benefit that misht be achieved
by sdding categories of covered :
ployeee is outweighed by the burden
wod with such a change. -
y ,A}oohoI-Rdaaed ‘Conduct -
Fhis rule will prohibit specific .
Ml-rahtea conduct by covered
.and will also prohibit &n
from using a covered
if the employer has actual
mladﬁ thaf the employee has .
such conduct. Each of the
s has been carefully tailored
o miadmize the restriction on the
gtherwise lawful use of alcohol by -
govered employees. With the exception
use of alcohol efter an eccident, each -
robibition is limited to prohibiting
alcohol vise that may affect the
parformance of covered functions. Some
commenters requested that the FAA list *
<the specific actions within a safety-
sensitive function that trigger coverage-
under this rule. Given the variety of
tasks encompassed within each category
a!ld the differences in the conduct of
iation eperations by different

o

mpl oyers, however, a comprehenswe
asgulatory listing of such activitiesis .
not possible. Therefors; as'was proposed
inthe NPRM, coverage under the rule’ -
will be determined by the employer..
-on the requirements of the FAA's
regulauons and ths eniployer's
‘experfence and knowledge of the
loyees’ duties.

. ; The identification of the acuvmes that
will subject employees to this rule shall
.be included in the company policy--
reuited under appendix] and are °
tq FAA review. - -

fie prohibitions are;

ohol Cénceritration: The OST
cmnm preamble contains a detailed

[ —

‘not affect the current r

- crewmembers are subje

ine
that it is a useful tool in preventing

discussion of the prohibited alcohol
concentrations and a dxsposmon to the
comments regarding this issue. It should
be noted however, that although this
rule will contain a bifurcated system of

- test results and consequences (0.02—-

0.039 and 0.04 or greater) lt:e rule w1ll
tory -
provision in 14 CFR 91. 17 under which
to sanction by
the FAA for having a blood alcohol
concentration of 0.04% or greater. .
Performance of covered functions
while under the influence of alcohol: As
noted above, the FAA's current
regulations prohibit any person from -

- acting orattempting to act as a

crewmember while under the influence
of alcohol. While the FAA's experience
this’ sion indicates

alcohol misuse, it has been determined
that such a prohibition in the context of
an employer-based program, with no
interventmn by a Federal agency or right
to review, could lead to unacceptable
treatment of employees. This provision
has therefore been removed as a
violation of the rule.’

The concept of “‘under the influence"”
remains present in this final rule,

‘ however, as part of the reasonable

suspicion testing requirement. Under
the final rule, if an employer were to

* determine that sufficient evidence

existed to believe that a covered
employee was under the influence of
alcohol, the;emplayer would be
required te administer a reasonable

- suspicion test. If no test could be

performed, safety would stillbe
pmtocted because the employee must be
removed from performing safety-

sensitive. fluties temporanl

" This rule does not limit

employer’s authority to remove the
employee from the performance of
safety-sensitive duties if the gmployer
believed, notwithstanding an alcohol
test result of less than 0.04 or no test at
all, that the emf)loyee was impaired. As
noted previously, the employer must
remove the smployes, at least
temporarily, if the employee's alcohol
concentration was 0.02 or greater but -
less than 0.04 orif no testcould be
performed. However, any action other

than a tamporary removal in either the

absence of a test-result or with a test

- .result under 0.04 would have to be
“under the employer s independent

authority.
On-duty use: A number of
commenters expressed concern that the

-FAA's proposed definition of
- “performing safety-senmnve functions"

could result in the application of the on-

-duty use prohibition to employees who -

ight be at home on reserve status for

days at a time. Given the dramatic effect
of a violation of this provision (l.e., it
invokes the permanent bar addressed

. below), these commenters requested

" clarification of this provision.

This provision applies to any covered
employee who, while not actually
performing a safety-sensitive function,
could be called at any time to perform.
The FAA intends the provision to reach
only employees who are at work.
Affected employees include, for
example, a maintenance supervisor who

‘is in her office who could be called at

any time to take over on a maintenance
task. Such employees would have to
refrain from using alcohol or would be
in violation of the on-duty use .
provision. On-call or reserve employees
who are not at work, such as those
mentioned above, will, however, be
subject to the prohibitions on pre-duty.
use of alcohol.

Additionally, the rule should not be
read as permitting on-duty use to be
presumed from an alcohol concentration
above the prohibited levels. This would
of necessity require the application of
back extrapolation to the results, which,
as-analyzed in detail in the common
preamble, is not permitted. To assert a
violation of this provision, the employer
would have to have clear evidence of
consumption of alcohol by a safety-
sensitive employee (e.g., an admission,
credible witnesses). One important
aspect of the prohibition is that it is
triggered by t.ge consumption of items
other than alcoholic beverages. Use of a
medication containing alcohol while on
duty will violate this rule and will
trigger the permanent bar provisions
discussed below. The FAA encourages
employers and labor organizations to
take appropnate steps to warn affected
am&oyees of this prohibition.

duty use: As was proposed in the
NPRM, this rule provides a two-tiered
prohibition with respect to pre-duty use
of alcohol. No commenter opposed
prohibiting alcohol use by a
crewmember prior to duty,-and many
cominenters wanted the prohibition
extended to up to 24 hours before a

" flight. As noted above, the FAA already

prohibits any person from actingeor

. attempting to act as a crewmem

within 8 hours after the consumption of
any alcobolic beverage. This prohibition
was based on a determination by the
FAA that a specified period of
abstinence would decrease the

- likelihood that an individual would be

impaired by alcohol while acting as a
crewmember. The FAA is aware that
individuals who drink to excess may
still be impaired even after abstaining
for 8 hours; however, the 8-hour rule
establishes an adequate behavioral.
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‘alcobol-related conduct Bynploy-u

:
Second, under the ofm
»appcndixb. Jto part IZI.Mbmm

musi be subject to s
random, post , reasonable
e Mumtoduty and follow-up
alpoholtwdng.'l‘hhtosﬂngisfodmlly-
" mandated but will be administeved by
tboaﬁocudm:gloym'lhnd in
accordance with requirements in
a J, emplayees subject to the
must be provided with materials
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provisions of the rule end the -
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, misuse.

- Requnmmlmpmdby ’
Employus.ﬂoqnmmmtjoruotme
Onlyafewmmenmmaddressedthe
‘ imwofpoaibloconﬂ:ctsorconhmon

- mmqtﬁmd programs
: md FAA-man programs. These
commenters [representing both labor

and management) focused on the issue
of alcobol test results of 0.02 to 0.039.
The commenters noted that although the
FAA’s NPRM proposed specific actions
for test results falling within this range,
an employer is not precluded from
taking severe employment action’ based
on these results should the employer so
chooss. A number of labor organizations
wanted the FAA to pracluda such action
in its final rule.
The FAA has not adopted these
' comments. The choice of whether to

. continue to employ an individual

should properly remain within the

. discretion of the employer. We also note
that employment or other consequences
- outside these required by the'tule may -

aunnﬁﬂhgpnih:GS,,

" inchusion

- which will be a

bowbiecttobothsutelawandhhor-

Wiﬁ respect to the estabhshment ofa
separate company policy, @ number of
-cominenters noted that companies
already had alcohol testing or
prevention programs in place. These
commenters stated that established
programs should suffice for compliance
with the FAA’s rule, or that the FAA's
rﬂt:le would unnecpssarily duplicate

o%e programs.

ThepFAA recognizes that, as was the
case when the antidrug rule was first
implemented, some employers might
have programs that encompass some or
all of this rule’s requirements. To ensure
complete and uniform complisnce with

a single » however,
we are not permiiting company
programs to substitute for
‘required by this rule.
unphyer that, as & matter of -
m adifferent program
thet be imphm;:!otf or continued,

program must
from the progrem required unm
ruls, with appropriate notice given prior
to tests under this rule, The FAA will

not permit €0 of employer-
directed and FAA- mngaled programs.

Employers Required To Establish
Progroms -

an aviaﬁan

The NPRM reflected the FAA's best
assessment, based on the developments
in the FAA’s Industry antidrug program,

of the categories of emp! that
should be subject to the ol misuse
. rule. Like the antidrug rule, the FAA

~ determined that the minimal benefit to

public that might accrue from
of operators that did not hold
part 121 or part 135 certificates did not
warrant the cost and intrusiveness of
alcohol testing. A few commenters
addressed this issue and requested
additional relief for the small aviation
employers we did propase to cover. The
FAA has assessed its requirements and
has elected to retain most of its
regulatary provisions unchanged from
the NPRM. We have, however, reduced
the reporting requirement burden,
dressed below.

The final rule will include essentially
the same classes of employers as are
covered by the anti-drug rule: 14 CFR

. part 121 certificate holders, 14 CFR part

135 certificate holders, sightseeing
operators who meet the criteria of 14
CFR 135.1(c), and air traffic control
(ATC) facilities not operated by the FAA -
or by or under contract to the t1.S.
military will have to establish alcohol
rmisuse prevention programs.
Comparies with employees who
perform safety-sensitive functions by
~contract far these smployers will be

-perform

permitted to establish and manage
programs under this appendix.
However, while a contractor company
that manages its own program wilk

of the functions m&l:ired of

an “employer” in appendix J

 certificata holders, operatars, and ATC |

facilities will remain I.e‘f)crnsi’ble for
ensuring that all covered employees
who perform services for them are
subject to an FAA-mandated program.

Employees Subject to the Rule

The NPRM proposed to retain
essentially the same coverage as the
antidrug rule. The covered categories.

included rming any of the
following dutfes: t crewmember,
flight nttendant t instruction,

afrcraft dispatch, aircraft maintenance,

ground security coordinator, aviation
screening, and afr traffic control. The
“cat of flight test personnel was not
‘included because it was redundant. The

" category of ground security coardinator

duties was specified separately to reflect
the coverage Intended by the term
“aviation security” in the antidrug rule.

In order to determine if any chenges
should be made in the categories of
covered employees, the FAA asked a
number of questions in the NPRM. The
questions wera intended to solicit
comment on whether the increased
benefit to safety that could accrue by
including other functions would
warrant the imposition of an alcahol -
testing requirement on individuals
performing those functions or if,
consistent with safety, categories of
employees could be eliminated from the
rule

The comments on this issue ranged
from those stating that since the rule -
was unnecessary it should provide only
the minimum caverage required by the
Act to a few comments stating that every
aviation employee who could even
possibly affect safety should be subject
to alcohol testing. Most labor
organizations favored the former

_approach. A number of commenters

su porting limited application of the

recommended that only
mamtenance personnel who actually
return aircraft to service should be
covered by the rule. A few commenters
supported adding to the coverage
proposed in the NPRM. These -
commenters primarily identified
refuelers and deicers as categories of
employees that should be subiect to
alcohol testing.

The FAA has chosen to retain the
categories of covered emplayees
proposed in the NPRM. Although a
system of checks and inspections does
exist to ensure that maintenance
activities are properly performed, the

s i e bt o



| Se—

| e Sy ool i
S RS

s

: . dutyuse

" The FAA agrees thdt the nature of the

'Federal Rzglstm' / Voi. 59, No. 31 / Tuesday, February 15, 1994. / Rules and Regulations = 7383

limitation for the majority of persons

. * who sre not heavy drinkers. The FAA

has determined that the 8-hour limit
remains appropriate for crewmembers,
Additionally, in order to ensure
consistency between the prohibitions
affecting FAA and other air traffic
controllers, the pre-duty use period for
ihese employees has been changed to 8

ours,

Although with respect to
crewmembers, this provision does, to
some extent, duplicate the restrictions
in 14°'CFR 91.17(a), it is limited in
application to the covered employees of
the specified employers under the rule.
The rule also prohibits the employers
from using covered employees who
have impermissibl{ used alcohol—a
restriction on employers that does not
currently exist in the FAA’s lations.

A number of commenters objected to
the FAA proposal to add a 4-hour pre-

‘ Yimitation for other classes of
covered emplo; Some commenters
believed that imposition of a 4-hour rule
on all covered emiployees would have

. little safety benefit while intruding

significantly into the lives of employeeé.
safety-sensitive functions other than -

-crewmember duties is sufficiently

different that an 8-hour limitation on
pre-duty use of alcohol for those classes .

- could constitute an unwarranted

intrusion by the Federal government
into the off-duty lives of aviation
industry employees. The FAA continues
to believe, however, that the minimal
disruption that might be caused by a 4-
hour limitation is outweighed by the
safety benefit that is achieved by
moderating the use of alcohol by safety-
sensitive employees before they perform
their duties.

-The FAA is also not adopting a
suggestion made in the public hearings
regarding other DOT agencies’ rules:
under which employees subject to short .
notice calls to work would have to

- abstain from consuming alcohol for 4

hours prior to duty or aftérbeing called .-
to duty, whichever is shortest. The FAA
does not believe that in the-context of
the aviation industry there is any
situation in which the need for the’
employee to perform safety-sensitive
functions 18 so exigent that a 4- or 8-
hour limitation should be waived.’

Use following an accident: As
proposed in the NPRM, a covered :
employee with actual knowledge of an
accident involving an aircraft for which
he or gshe performed a safety-sensitive
function at or near the tinie of the-
accident would be required to refrain
from using alcohol for 8 hours unless
the emplayee had been given a post-

_accident test or the employer had

determined that the employee’s
performance could not have contributed
to the accident. The restriction on use,
as proposed, would primarily affect
those employees whose performance of
duties just around the time of the
accident may have contributed to the
accident and whose consumption of

alcohol prior to the time of the accident

would be relevant information.

A number of commenters questioned
the FAA’s ability to enforce this
provision and the employees’ ability to

-comply. Some commenters stated that it

was unfair of the FAA to consider
denying individuals who had been
traumatized by an accident the relief
that a drink might provide. The FAA
izes that the rule might be
difficult to enforce, and we encourage
employers to attempt to control the
actions of the affected employees as

- circumstances permit. The final rule
- also includes, as in the NPRM, an actual

notice requirement so that employees
who are unaware of an accident or who
do not realize that their performance of
duties may be implicated are not held
to have violated the rule if,

. unknowingly, they use alcohol during

the post-accident period. The FAA notes
that the prohibition only applies if an
employee performed a safety-sensitive
function on the aircraft involved in an
accident at or near the time of the
accident. The rule does not, for
example, affect individuals who
performed maintenance on the aircraft
dag: or weeks prior to the accident.
spite the potential difficulties
associated with this provision, however,

-and the commonly accepted practice of

using alcohol to handle stressful
situations, the prohibition is necessary
to ensure that use of alcohol before an

"accident is not masked by allegedly

post-accident consumption of alcohol.
Refusal To Submit to a Required

. Alcohol Test

A number of commenters objected to
the FAA’s proposal to treat refusal to
submit to random, post-accident,
reasonable suspicion, or follow-up
testing as a rule violation (as discussed
in the common preamose), or as a
potential basis for the denial,

_ suspension, or revocation of a certificate

issued under 14 CFR part 61, 63, or 65. -
A few of these commenters stated that

" because alcohol testing was

unconstitutional there should be no
sanction sttached to refusing to be

. tested. The Constitutional aspects of this

rule are addressed in the common
preamble. : e :
A number of labor groups expressed -
concern that employees who were
subjected to harassing tests or who

became aware that proper procedures
were not being followed {e.g., the breath .
alcohol technician (BAT) reuses a .
mouthpiece} would be placed in the
position of having to submit to
questionable tests or face possibly
severe sanctions. As with any
potentially problematic test, the
employee will have to determine
whether to proceed with the test or to
decline. It would then be for the
employer in either situation to evaluate
the facts, review the provisions of this
rule and in 49 CFR part 40, and make

.a decision on the validity of the test or

the legitimacy of the employee’s
asserted bases for declining the test. The
FAA would have to similarly evaluate
all of the available information if the
FAA considers taking action in the case
of an alleged refusal. As a practical
matter, these situations can be avoided
if each employer ensures that its
supervisors and BATs are thoroughly
trained and if a knowledgeable
employer representative is available to
respond. quickly to concerns raised
during the course of an alcohol test.

No commenter objected to the FAA’s
decision not to attach any consequences
other than preclusion from performing a
safety-sensitive function to an
individual’s choice not to submit to pre-
employment or return to duty testing.
These provisions are consistent with the
FAA'’s choice in the antidrug rule not to
base certificate action on refusals of pre-
employment drug tests, and therefore,
these provisions remain unchanged.

Required Alcohol Testing

The common preamble discusses in
detail the types of alcohol tests that are
required under this rule and those of the
other DOT agencies. There are, however,
certain aspects of alcohol testing raised
by the commenters that are specific to
the aviation industry. Those issues are
addressed below. :

Pre-employment testing: As discussed
more fully in the common preamble, the
nomenclature used to deseribe this type
of test has been changed from “‘pre-
employment/pre-duty,” as used in the
NPRM, to simply *pre-employment.” It
should be noted that this change is not
intended to affect the substantive
requirements for this type of tesung, or
to imply that the testing must occur
prior to hiring an individual. As was
proposed in the NPRM, undér this final
rule employers may conduct pre-
employment testing at any time prior to
the first time the individua!l is used to
perform (i.e., is “employed” in) a satety-
sensitive function. An individual may
be tested prior to campletion of the
hiring process; after he or she has been

-hired for a safety-sensitive position but
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‘before actual commencement of duties;
‘or. in the case of a current employee,
prior to transferring the employee from
performing non-safety-sensitive duties
to erfgn%safety-sgﬁsitive duties.

the' NPRM, the FAA requested
specific comment on whether the
proposed procedure for using the results
of prior pré-employment alcohol tests

. would be useful. The majority of .
commenters did not fesl that the:
provision should be retained. Labor
groups were concerned that the

confidentiality of information regarding

: employees’ past alcohol use would be -

- breached by this provision. Many

employers expressed concern about the - -

possibility of liability if they released
the results, even in response toa
specific employee consent. One -
commenter recommended that the FAA
develop a standard consent form tobe
used for release of alcohol misuse
-information from an employer to any
third party. Finally, some commenters .
stated that even if the use of prior test -

iy - resiilts was authorized, they would not

- use the option. They saw little utility in
the option or expressed reservations
- ahout relying on tests the quality of

! which the employer could not ensure. -
" Althoughthe FAA recognizes that few
- employers may choose to use the option

of relying on an applicant’s prior test
yﬁe FAA has elected to retain
this option. The difficulties, if any,

" associated with choosing this option

would be one accepted voluntarily by -
‘the employer who so0 chooses, Further,
the FAA notes that even in the absence
of such a provision, a prospective
employer could still seek information -
regarding the past performance ofan ~ -

. -applicant. The FAA has not adopted the

recommendation to prepare a standard
consent form for use in this or any other

E disclosure situation. The rule does. .

- contain specific language regarding the .
content of the consent; the FAA -
e no preference as to the format
ofthedocument. - -~ - .- .
-.the pre-emp ent testing sion
-did not meet‘tr: requirements of the Act
because it does not require testing for-
use-of alcohol in violation of law or
‘Federal regulation. While a strict
‘reading of the Act may indicate that this
‘commenter is correct, upon review of
the législative history of the Act, the
FAA believes that the pre-employment
" testing provision in this rule meets the
intent of
Post-accident testing: The NPRM
proposed that post-accident alcohol
testing would be essentially the same as
in the antidrug rule. The triggering
event would be an aircraft accident (as

* _ specifically defined in the rule) and the

employees subject to testing would be
the same—covered employees whose
performance of safety-sensitive
functions either contributed to an
accident or cannot be completely
discounted as a contributing factor.
Although commenters generally
supported the concept of post-accident
testing, some were concerned about the
practical difficulties associated with
determining which employees to test
and ensuring the tests are performed in

‘the very short and usually extremely

hectic period just following an accident.
Some commenters specifically cited the
difficulty faced in determining if
ns performing maintenance may
1ave contributed to the accident and

- problems associated with reaching the

remote locations in which aircraft

" accidents can occur.

These same concerns have arisen in
the context of post-accident drug

" testing. With respect to identifying -

employees to test, both rules provide
that the decisions must be based on the
best available information. Although the
purpose of a post-accident alcohol test
is to identify individuals who should be
removed from safety-sensitive duties,
the focus of a post-accident alcohol test
is evidence of alcohol use that may have

_ affected the performance of safety-

sensitive functions that contributed to
the accident. Test subjects should be
restricted to those for whom an alcohol
test conducted after an accident would

be relevant to whether the individual

possibly contributed to the accident as
a result of impermissibly using alcohol.
A number of commenters also

‘questioned the requirement that

individuals who may be subject to post-
accident testing must, with limited
exceptions, remain at the scene of the
accident. These commenters noted that
an aircraft accident is always an
extremely traumatic event for the
crewmembers involved and it would be

_unduly harsh to prevent these

crewmembers. from leaving the
immediate vicinity of the accident.

The FAA accepts these concerns and
has amended the provision in the final
rule to require the employee to remain
readily available for testing. This could
include going to a crew lounge or airline
office; however, the employee would
have to take appropriate steps to ensure
that if the employer determined that the
employee must undergo post-accident
testing, the employer would be able to
rapidly locate the employee and have
him or her tested. It would not, for
example, be acceptable for the employee
to leave the scene of the accident at an
airport without informing the employer
or a designated point of contact of the
employee’s location—even if the

employese remained at the airport and
technically “‘ava.lable” for testing.

The issues associated with remote site
testing and conduct of tests within the
required timeframes are addressed in
the common preamble. As mentioned in
that document, the FAA is not adopting
the recommendation that employers be
allowed to substitute for FAA-mandated
tests post-accident tests conducted by
law enforcement officers (LEOs) for law
enforcement purposes. The FAA already
has in place a provision (14 CFR 91.17)
under which crewmembers required to
submit to alcohol tests by LEOs may be
required to provide the resuits of such
tests to the FAA. The possible conflicts
between the employer’s obligations and
the intent of post-accident tests under
this rule and those of LEOs outweigh
any benefit that might be achieved from
such a proposal. (As discussed in the
preamble to 49 CFR part 40, however, a
LEO could serve as an employer's BAT,
but any tests would have to be
conducted pursuant to this rule and 49
CFR part 40.)

Random testing: As required by the
Act, the rule includes random alcohol
testing for covered employees. The FAA
has tailored the testing to ensure that
testing reasonably serves the FAA’s

. interest in aviation safety. Selection

procedures like those in current FAA-
approved antidrug plans must be used
to ensure randomness of testing. ,

The majority of comments received on
random testing (other than those
asserting it was unconstitutional and/or
unnecessary) cited the particular
difficulties associated with testing of
crewmembers at or near the time of the
flight. These commenters noted that pre-
flight time for crewmembers, especia?ly
pilots, is very tightly scheduled, with
little built in flexibility. The
commenters asserted that employers
would be faced with two choices: either
arrange for all crewmembers to report
for duty early every day (because testing
is supposed to be both unannounced
and random) to ensure that the
employees were available for testing if
they were selected, or accept that a
certain number of flights might be
delayed to accommodate the additional
time required to conduct testing. These
commenters asked that the FAA revise
1ts rule to eliminate random testing or
to permit all random testing to occur
after flights terminate.

While the FAA is extremely sensitive
to the financial and operational
implications of this rule, it cannot adopt
the recommendation of these
commenters. Random alcohol testing is
required by the Act. An effective
random testing program must be
designed to detect and deter all of the

w
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. overall p
" tegting. Similarly, if all testing were

. could-arrange forthe BAT to ¢

.site be

pl_‘t;hihﬁ&d conduct: pre-duty use of

" alcobol, an-duty use of aicohol, and

reporting for duty or remaining on duty
with an impermissible alcohol
concentration. Because post-flight

te! {especially on long flights)

would realistically only address on-duty
use of alcohol, it would not serve the

' of random alcohol

performed before flights (as -

t . recommended by one commenter), the
, tosting pre
" detefrent’
" alcohol, The FAA intendsto work with *
. the aviation industry to assist employers

m would have no
¢t for on-duty use of -

in implementing the most cost-effective .

. random alcohol testing programs

passible.

The final rule retains the provision
from the NPRM under which employoes
selected for testing must proceed

immediately to the testing site. The rule -

also provides that an employee notified-

* of his or her selection while in the midst

of performing a safety-sensitive function

" would be directed to cease performing

tha function and proceed to the testing
site as goon as possible. Obviously, the
FAA does not expect any safety-

. sansitive employee to simply abandon

his or her duties upon notification of

- selection for random testing. Such an

loyee would have to arrange fora -

dacement or otherwise cease =~
performing the safety-sensitive function

- ‘as soon as it could be safely terminated.

The'term “immediately’ was used by
the FAA intentionally. To the extent
ible, employees notified of selection

. for arandom test should take whatever
- gheps are necessary to report to the
‘testing site without any delay or detour.

The time between notification and
testing should be the absolute minimum

" necessary. The FAA recognizes that in
- somse situations employees will have to-

advise supervisors that the employees
must report for testing. Employers -~
should ensure that they have instituted
procedures to accommodate this -
provision (for example, the employer
inate
with designated supervisors to approve.
the employees’ dej to a testing
t%m notifying the selected -
smployees). The FAA expects that, with
limited exceptions, the time between
notification and testing will be no more
than the requisite travel time to the

~ testing site. If notification and testing

occur at an airport, this time should be
a matter of minutes. '

Reasonable suspicion testing: Most of '

the commenters to the NPRM supported
the provision for reasonable suspicion
alcohol testing, although some labor
organizations asserted that two -

_ supervisors should be required. The

_largely unchanged from

FAA has not adopted this
recommendation. The common
preamble discusses in detail the
substantive revisions to this provision.

Return to duty and follow-up testing:
The specific requirements for these
types of tests are discussed in the
common preamble. :

Retesting after result of 0.02 or greater
but less than 0.04: In the NPRM, tﬁe

" FAA sought comment on whether the
“proposed “retest or return”’ procedure

gives employers enough flexibility (or
too much) in handling covered
employees with Jow-level alcohol
concentrations. Because most

rted a single cut-off

commenters sup
dressed this provision,

level, very fow

> Oné commenter stated fhat if the

bifurcated cut-off system was adopted,
all employees testing between 0.02 and
0.039 should be subject to another test
before returning to work; employers
should not bave the option of waiting
until the next duty period in lieu of a
test. - :

The FAA has not adopted this
recommendation. The primary intent of
this rule is to protect safety, and that
goal is adequately accomplished
whether an employee tests below 0.02
or is made to wait at least 8 hours before
performing safety-sensitive functions.
No additional benefit would be
achigved by instituting a return-to-duty

. testing requirement for all employees

who test in the 8.02 to 0.039 range.
Further, the rule does not preclude, and
would in fact require, the employer ta
conduct a reasonable suspicion test if,

. when the employes next reported for
 duty, the employee showed indicators

of alcohol misusge.

Recordkeeping and Reporting;
Confidentiality :

.The requirements of the final rule
with respect to recordkeeping are
e NPRM. The
records must be maintained in a secure
location and are releasable only as
required under the rule or with the

. express written consent of the
.employee. This rule requires the release

of employee-specific information to a
subsequent empléyer or other identified
individual if the original employer .
receives a written request from the
employes, Contrary to the concerns
expressed by some commenters, the
FAA believes that providinga
regulatory mandate for such release and
removal of employer discretion will
minimize possible liability. .

The rule also provides express
authority to the FAA to conduct on-site
inspections of employer’s alcohol
programs, including the aicohol testing
process. As stated in the preambla to the

" inspections.

NPRM, the FAA’s experience with
compliance monitoring under the
antidrug rule has indicated that the
individuals managing employers’
s are often unaware of the

FAA’s authority to conduct such
ile the Administrator or
his designee has such authority even
absent a latory provision, the FAA
determined that inclusion of such a
provision in this rule is riecessary to
ensure industry awsreness of the FAA's
authority to moniter compliance.

Although the NPRM proposed
reporting of statistical information by all
employers and other aviation entities
with separate AMPPs, this final rule has
‘been revised to limit the number of
entities required to submit reports. The
FAA similarly amended its antidrug
rule, primarily to relieve the burdens
associated with these rules on small
employers. The formats to be used for
reporting the statistical information are
published as exhibits following this
rule. No other form, including another
DOT Agency’s form is acceptable for
submission to the FAA.

Consequences of Engaging in Misuse of
Alcohol or Refusing To Submit to
Testing

The Omnibus Transportation
Employee Testing Act of 1991 (the Act)
amended the Federal Aviation Act of
1058 (the FAAct) and the statutes that
apply to the Federal Railroad
Administration, the Federal Highway
Administration, and the Federal Transit
Administration. While these

~ amendments have much common

language, especially in the area of
testing, they are not identical. Of
greatest significance, the amendments to
the FAAct contain a section entitled
“Prohibition on service,” which does
not appear in the amendments to the
other DOT agencies’ statutes.

The “‘Prohibition on Service” section
is found at new FAAct section 614(b).
Under subsection 614(b){1), an
individual may not remain on duty in
a safety-sensitive function if he or she
has vialated the prohibitions on the use
of alcohol. This legislative provision on

‘continued duty is reflected in each of

the subsections of the FAA's rule
addressing prohibited conduct (see, e.g.,
14 CFR 65.46a). Each section states
either directly or by implication that the
‘employee may not report for duty or
remain on duty requiring the
performance of safety-sensitive
functions while engaging in conduct

_prohibited by the rule. These sections -

further provide that no employer who
has actual knowledge that an empioyee
is in violation of the rule may permit the
employee .0 perform or continue to
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perform safety-sensitive functions. -
: Addiﬁomﬂy sppendix J; section V,
pmfuph mtg:uly proinbits an
P
. safe —camritive ﬁmctions.
"~ co lwahthemlesoftheothu'

'DOT agencies, also removal
from duty for refusal to submit to a

juired alcohol test. >
T Gaction 614(b)(2) of the FAACL,
: “Effect of Rehabilitation,” states that no
coveredmplo&enmay perfomﬂnhty-
- sensitive function after engaging in

. prohibited conduct unless he o she has

s a rebabilitation program
‘under the -of section 814(c) of -
the FAActL. Section 514(c)1) requires -

- the Administrator to

prescibe

reguhﬁonathstpravida.auminimum.

- for the identification of employwin
. need of assistance in reso

: wlthmiansoohloohol.?tmhu the

‘ »nctiongivastheAdminhtntorthn
authority to determine the
circumstances under which such

‘employees wouldbereqtﬁud to

S ;.puﬁci te in an

tion. Tl!e provisions' reoognim
’ that rehabilitation may not be
appropriate oi warranted ix all cases of
" prohibited conduct.
- The legislative requirement of section
on(b)(z) is implemented in.appendix J,
section V, parsgraph E, “Required

*  evalaation.” This section requires that

" the employee be evaluated in
_ accordance with section VI of the .
. appendix prior to performing covered
“ furictions. The evaluation process is
~ discussed further below.
‘The rule also contains a provision,
‘analogous to the one'in the antidmg

" rule, under which émplo;
: mquited to notify the Fe Air
8 of any instance in whicha -

‘holder of a part 67 médical certificate .
violated the provisions of the rule or
refused to sugmlt to a required alcohiol
test (with the exception of pre- :
employment tests). The employer also
has to forwerd to the FAA copies of

.- evaluations conducted by the SAP.

- Federal Air ‘will-use this .-
.information to determine whether
fiirther action should be taken with -
respect to the medical certificate. No

employee requiring an airman. medical -
- 'cemﬂeate shall return to the  *

ice of safety-sensitive -
nctions without the Federal Air
Surgeon's recommendation. -
Section 614(b)(3) of the FAAct, .
“Performance of prior duties
- prohiibited,™ provides sanctions for
employees who engage in prohibited
‘use of alcohol after the date of the
Omnibus Transportatlon Employee '
Testxng Act. This subsection is found-

in the amendments to the FAAct
has no parallel in the amendments
to the other DOT agencies" statutes. It
provides that, under certain

: dxcumstanoes discussed below, an

individual shall not be permitted to
perform the duties related to air

- - transportation that he or she performed
* . prior to the date he or she engaged in -

the impermiseible use of alcohol. The
legislation does not require that the
individual's employment be terminated,
nor that he or she be reessigned to .
- perform non-safety-sensitive functions.
However, it is an absolute bar to the
performanca of the same duties the .

ﬁoyee performed before the

Thisbarnppliecunderfoux :
circumstances. The first occurs if the
individual miguses alcohol “while on

: chn;'." ‘The remaining prohibitions all

.relate to rehabilitation: the absolute bar

\tomtumingmdutyap lieg ifan
employee misuges al meolaﬁerthedate

1 Had pmvlously misused alcohol

rehnbilitaﬁon umﬁ
rom

pursuant to the Act

2.Re to undertake any required
rehabilitation; or

3. Failed to complete any required
rehabnlitauom

This rule implements the prohibitions
in two ways. First, appendix J, section
V, paragraph B, “Permapent
disqualification for service applies if
an emplo&ae is determined to have
violated the on-duty use prohibition or
if the employee twice violated other
provisions of the rule after its effective
date. Under this section the employee is
permanently barred from performing the
safety-sensitive functions he or she
perﬁomed before such a determination.

g posed in the NPRM, this bar

would bave applied to the performance
of any safety-sensitive function. The
FAA noted in the NPRM that a narrow
bar, limited only to the safety-sensitive

- of enactment, and

. functions the individual previously

performed, could lead to anomalous,
results. Commenters differed in
respon to the proposed bar, some
-favoring a broad exclusion while
another wanted the ber removed as
inconsistent with the Americans with -
Disabilities Act (ADA). The latter
commenter failed to note that the Act
requires a perinanent bar and that the
regulations implementing the ADA
provide for the necessity of complying
with the regulations of another Federal
agency (29 CFR 1630.15(e)). However,
the FAA has concluded that abar
limited to the statutory requirement is
more likely to bé seen as clearly
consistent thh the ADA and other legal

constraints, and has thus adopted this
change in the final rule. It should be
noted that employers retain any
discretion they may have under
independent authority to preclude such
employees from performing other safety-
sensitive functions. The FAA expects
that employers will exercise responsible
judgment in deciding whether
employees not expressly barred from
service will be permitted to perform-
other safety-sensitive functions.

As addressed in tlie NPRM, the bar on
two-time violators will apply both to
persons who had gone through
rehabilitation and to those who, after

‘evaluation by a substance abuse

professional (SAP), are determined not
to need treatmnent. Otherwise, an
employee who was found to need
treatment and had an instance of
recidivism would be sanctioned, but an
employee who did not need assistance
but simply chose to engage in misuse of
alcohol would not be sanctioned.

A number of commenters objected to
the FAA's proposal to apply the
permanent bar to individuals who :
engage in multiple instances of alcohol
misuse. They noted that recidivism is
often a notmal part of the rehabilitative
process. Given the Act’s requirements,
these comments cannot be adopted. The
Act requires that individuals completé
rehabilitation prior to returning to
safety-sensitive functions. Therefore,
once an employee has been deemed by
the SAP to have completed
rehabilitation and is returned to the
performance of safety-sensitive
functions, the employee must conform
his or her conduct to the requirements
of the rule.

The bar followmg a refusal or failure

. of rehabilitation is implicitly

implemented in this rule by the
requirement that prior to returning to
duty performing safety-sensitive
functions each employee must be
evaluated by an SAP to determine
whether the employee properly met the
requirements for rehabilitation
established during the initial evaluation.
An employee who does not meet the
requirements, whether by failure or
refusal, will be precluded from
returning to the performance of safety-
sensitive funictions. Commenters
supported the FAA's choice in the
NPRM not to propose a definite time
period during which the employee must
comply. They agreed that the rule will
thus allow for the denial phase that

_ most people go through when first-

confronted with ev1dence ofan alcohol
problem.

e TV
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Alcohol Misuse Information and .
- Training :
.. In the NPRM, the FAA specifically
sought comment on whether the rule
.~ 7. should include alcohol awareness
£ 7" training for all.employees. Commenters
o split almost equally between two
e positions; Labor organizationsand
em(rloyees favored emiﬁloyee training,
and employers stated that such training
. would be unnecessary and costly. The
. common preamble addresses these
. issues in greater detail; however, it
should be noted that while the FAA is
not requiring formal employee training,
the FAA did adopt the recommendation
to provide more detailed written
materials to employees. Further, nothing
in this rule pre'clucfes an employer from
' - providing training to its employees '
r o under the employer’s own authority.

Employee Referral, Evaluation, and
. Treatment L
As was noted in the NPRM, the FAA
recognized the sometimes conflicting . -
R needs of empll‘cger flexibilityand . - -
= . employee health. The FAA'didnot
g . propaseto prescribe regulations with -
respect to specific types of rehabilitation
and maintains-that position in the final
rule, This rule does include the {Eoss ;

E:ggosed in the NPRM under which .

each covered emple{? who engages in
alcohol misuse or'whe refuses to submit

" to testing must be ddvised of all
resources available to the employee. It
also requires that each such employee
be evaluated by a SAP to determine

. whether and what assistance the

' employee needed in resolving problems
associated with alcohol misuse.

Some commenters, primarily labor
organizations and employees, stated that
the rule should include a mechanism to

rotect employees from overzealous,
iased, or unprofessional SAPs. These
comimenters suggested that employees
be entitled to obtain a second opinion
from another SAP, that the SAP
svaluations be reviewed by a medical
review officer, or that the employee be
rmitted to choose the SAP. The FAA
as nat adopted these siggestions. Each
person' authorized by this rule to act as
" an SAP has obligations independent of
this rule which require him or her to
perform the duties in this rule
. professional and ethical manner. Aside
from the financial restrictions discussed
in the common preamble, the FAA does
not believe that any additional
- protection of employees is necessary.
The use of a second opinion system
would be especially difficult and .
problematic in’'a program such as this
one where, in the exercise of reasonable,
good faith analysis of a case, two SAPs

. rule

could very possibly arrive at different
conclusions on the appropriate
therapeutic intervention. As was the
case in the NPRM, however, the final
rovides that selection of the SAP
should be made in accordance with
employer/employee agreements and
employer policies.

'Employer Alcohol Misuse Prevention

Program Plans; Certification Statements

The FAA proposed in the NPRM to
include a requirement that employers

-gubmit detailed alcohol misuse

prevention program (AMPP) plans to the
FAA for approval prior to
implementation of a program under the
rule. Many commenters stated that the
use of specific plans would be unduly
cumbersome in the context of an AMPP.

" These commenters stated that unlike

drug testing, in which a single

laboratory is generally used, it is likely
that alcohol testing will be conducted
‘using a variety of breath testing devices.
Additionally, since the SAPs must
personally evaluate each employee who
violates the rule, companies will

_ l.arﬁe
probably arrange fo have many SAPs

available wherever they are necessary.
These commenters requested that the
FAA limit its plan submission
uirements to address these concerns.
'he FAA agrees with these comments.
Although the use of dstailed,
reapproved plans was and remains
neficial in the context of the antidrug
rule, the FAA has chosen to mifiimize -
the requirements for the final alcohol

“rule. Instead, the FAA will require

submission of a certification statement
that will provide specified identifying
information and an agreement to
comply with this rule. Like the plan
submission requirement, the
certification statements will provide the
FAA with the ability to readily
determine which companies are failing
or refusing to comply with the rule.
Commenters generally supported the
FAA proposal to permit companies

- whose employees perform covered

services by contract to an employer to
establish independent alcohol misuse
prevention programs. Under the revised

_procedures in this rule, contractor

companies are able to submit
certification statements directly to the
FAA and may be authorized to
implement AMPPs for their own
employées. An aspect of the NPRM that
has not changed is the requirement that
each entity that establishes an AMPP,
whether a contractor company or an
employer, must maintain its program in
accordance with the final rule. A
contractor company, for example, is
required to maintain the confidentiality
of records pertaining to its employees

and must disclose such records only in
accordance with the rule. The FAA has
retained the ability to revoke its
authorization for any contractor
company that fails to properly
implement its AMPP. Because
employers are only able to use
contractor employees who are subject to
an FAA-mandated program, potential
revocation of authorization to establish
an AMPP provides a strong incentive to
contractor companies to properly
implement their programs.

o FAA has also retained the
provisions under which employers and

_ contractor companies may join consortia

for purposes of complying with the rule.
A consortium certification statement
must set forth the aspects of the AMPP
that the consortium intends to provide
to aviation employers.

Generally, the final rule provides that
aviation entities must submit the
certification statements in duplicate.
The FAA will annotate receipt on one
of the copies and return it to the
submitter, after which the subinitter can
implement its AMPP.

Phased Implementation

The NPRM included a proposed
schedule for phased implementation of
the AMPP for the aviation industry.
Most commenters that addressed the
schedule favored the FAA's proposal

" and this schedule has been maintained
‘in the final rule. For each class of

employers, the rule requires submission
of a‘certification statement by a certain

-dste and implementation of the FAA-

mandated AMPP approximately 6
months later. One change was made in
response to comments: As proposed,
employers would have had 8 months
after their specified submission date to
ensure that contractor employees were
subject to an approved prograim. Many
commenters did not think, given the
complexity of the new requirements,
that they could both implement their
own programs and monitor their
contractor companies’ compliance. The
FAA has therefore reyised the timetable
to require employers to ensure
compliance by contractors 12 months
after the date on which the employers’
must submit their certification ‘
statements.

Under the final rule, part 121 and
large part 135 certificate holders (more
than 50 covered employees) and air
traffic control facilities are required to
comply with the rule first, with
implementation scheduled to occur on
January 1, 1995. Part 135 certificate
holders with 11 to 50 covered
employees are in the second phase of
implementation (June 1, 1995), and
small part 135 certificate holders and
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' Binplojees Located Outside the U.S.

" The NPRM proposed that the rule

would apply to direct employees of U.S.

- air carriers who perform safety-sensitive

functions outside the U.85. after January
2, 1985, The NPRM also proposed that -
the FAA would not permit testing of

received written documentation from an

employer demonstrating that such

testing would be inconsistent with the

laws and regulations of the country in

- which the testing would occur. Upon
- review of the comments submitted to
- this docket and to FAA Docket Number
27066 (which addressed possible testing
' requirements for fareign afr carriers), the
FAADas daumznod ) vk ed‘
.’ require testing of any employees located -

- otitside the territory of the United

nt it will not

4% ¥hsure proper selection for random
testing; an em&l:yer isrequiredto .

| a:ssil.l:;:tl:s;m Titp«fo pool

any employee ass to perform.

covmcf functions solely outside the

= _ territory of the United States, since such

I‘goe,uiould’ not be available for -
: e employee must be returned-
to the random testing pool as soon as
ho esaployee orce more b o
olly or part

¥

Although the FAA is cognizantof -
‘coricerns about safety and economic =
ty that would be raised by such an

" exclusion, the FAA has determined that
- extraterritorial application of this rule,

- with its significanit log
‘possible canflicts with local laws,

cal issues and
should not be pursued.

. etaemek hobuion Act Apgevtl

ﬁg‘pandixi] to part 121 requires each -
employer to submit to the FAA: An.
aleohol misuse prevention program

" - certification statement; notification to
-the FAA of alcohol misuse by holders of
. airman medical certificates issued under
14 CFR part

] 87; notification to the FAA
of refusals to submit to alcohol testing

" - by holders of airman certificates issued
+ . under 14 CFR parts 81, 63, and 65; and
.. annual statistical reports summarizing
" . dsta-on the employer'salcohol misuse
' niotifications &nd reports‘to the FAA, -
+ efployersiare required to maintain. -

m, To provide the

records related to each covered -
testresults. lr. *
po0 ub, L. 06-511),
reporting - -
is final rale havebeéen -

Information collection requirements are
not efféctive until the paperwork
reduction act packagems been
received. :

Economic Summary

A full regulatory evaluation has been
prepared by the FAA and {»laced in the
dacket that provides detailed estimates

" of the economic consequences of this

regulatory action. The FAA certifies that
the annual costs to be imposed on small
operators will not exceed the thresholds
for significant impact and that this rule
will not have a significant economic
impact on a substantial number of small
entities.

International Trade Impact Analysis
The FAA finds that this rule affects all

‘" part 121 and part 135 air carriers. The

FAA finds that this rule will not have -
an adverse impact on trade
opportunities for either U.S. firms doing
business overseas or foreign firms doing

" business in the United States.
' Federalism Implications

This rule does not have substantial
direct effects on the States, on the
rolationship between the national

vernment and the States, or on the
distribution of power and

* responsibilities among the various

levels of government. Therefore, in
accordance with Executive Order 12612,
the FAA has determined that this rule
does not have sufficient federalism
implications to warrant preparatian of a
Federalism Assessment.
Significance

This rule is not likely to result in an
annual effect on the economy of $100
million or more, although it may result
in an increase in costs for consumers,
industry, or Federal, State, or local

_ agencies. The FAA has determined,

however, that this rule involves issues
of substantial interest to the public.
Therefore, the FAA has determined that
the rule is significant under the .
Executive Order 12866 and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034; February 2, 1979).

A Regulatory Impact Analysis of the
rule has been placed in the regulatory

- docket. A copy may be obtained by

cvontacting ibe office identified under

“The FAA has received three petitions
for rulemaking that address issues -
concerning alcohol use in aviation. The
docket numbers for those petitions are

. 24708; 26233, and 26872. Because the

follows: :

resolved in this final rule; the FAA has
closed these actions. ’

A number of commenters.also asked
that the FAA amend 14 CFR 91.13(a} to
provide that crewmembers would only
be held liable for the actions of a fellow
crewmember if they have actual
knowledge that the crewmember was
impaired by drugs or alcohol. The
comments cited the case of Johnson v,
National Transportation Safety Board,
979 F.2d 618 (7th Cir. 1992}, in which
a pilot lost his airman certificate after
his copilot was determined to have been
intoxicated. Revision of this provision
was neither explicitly nor implicitly
contemplated in the NPRM, and the
FAA finds that the issue is outside the
scope of this rulemaking. '

List of Subjects
14 CFR Part 61

Air safety, Air transportation, Aircraft,
Aircraft pilots, Airmen, Alcohol,

Alcoholism, Aviation safety, Safety,
Transportation.

14 CFR Part 63

Air safet{, Alr transportation, Aircraft,
Airmen, Alcohol, Alcoholism, Aviation
safety, Safety, Transportation.

14 CFR Part 65

Air safety, Air traffic, Air°
transportation, Alrcraft, Airmen,
Alcohol, Alcoholism, Aviation safety,
Safety, Transportation.

14 CFR Part 121 .
Alr carriers, Air transportation,

* Aircraft, Aircraft pilots, Airmen,

Airplanes, Alcohol, Alcobolism,
Aviation safety, Pilots, Safety,
Transportation.

14 CFR Part 135

Air carriers, Air taxi, Air
transportation, Aircraft, Airmen,

* Airplanes, Alcohol, Alcoholism,

Aviation safety, Pilots, Safety,
Transportation.
In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR parts 61, 63, 65, 121,
and 135 as follows: : -

PART 61—CERTIFICATION: PILOTS N
AND FLIGHT INSTRUCTORS R
1. The authority citation for part 61 is A
révised to read as follows: '
Authority: 49 U.S.C. 1354(a), 1355, 1421,
1422, and 1427 {revised, Pub. L, 102143,

October 28, 1991); 49 U.S.C. 106{(g) (revised,
Pub. L. 97449, january 12, 1983).

2. Section 61.14 is revised to read as
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" §8T.14  Refuselto submit 1o adrug or
$81.14. efusal 1o submtto  drug o

- " (a) This section applies to an

employee who performs a function
listed in appendix I or appendixJto
part 121 of this chapter directly or by

. contract for a part 121 certificate holder,
a part 135 certificate holder, or an
operator as defined in § 135.1(c) of this
chapter. .

(b) Refusal by the holder of a /
certificate issued under this part to take
a drug test required under the
provisions of appendix I to part 121 or
an alcohol test required under the
provisions of appendix J to part 121 is
grounds for— = ‘

(1) Denial of an application for any

_ certificate or rating issued under this
part for a period of up to 1 year after the
date of such refusal; and -

(2) Suspension or revocation of any
certificate or rating issued under this

part.

PART 863—CERTIFICATION: FLIGHT
- CREW-MEMBERS OTHER THAN -
. PILOTS

3. The authority citation for part 63 is
revised to read as follows: -
Authority: 49 U.S.C. 1354(a), 1355, 1421,
. 1422, 1427, 1429, and 1430 (revised, Pub. L. -
- 102-143, October 28, 1991); 49 U.S.C. 106{(g)
- (revised, Pub. L. 97449, January 12, 1983).

4. Section 63.12b is revised to read as
follows: : '

- §63.12b Refusal to submit to a drug or
alcohol test.

(a) This section applies to an
employee who performs a function
listed in appendix I or appendix ] to
part 121 of this chapter directly or by

. contract for a part 121 certificate holder,
a part 135 certificate holder, or an
operator as defined in §135.1(c) of this

-chapter.  ~ . ,

. (b} Refusal by the holdes of a
"certificate issued under this part to take
a drug test required under the =~
provisions of appendix 1 .to 121 0r.
an alcohol test required under the
provisions of appendix J to_part 121 is
grounds for— o

(1) Dental of an application for any
certificate or rating issued under this.
part for a period of up to 1 year after the
date of such refusal; and o

(2) Suspension or revocation of any
certificate or rating issued under this
part. .

»PAﬁT 85—CERTIFICATION: AIRMEN
OTHER THAN FLIGHT
CRE MBERS

. 5. The authority citation for part>65 is
revised to read as follows: -

SRR SIS TP RN

Authority: 49 U.S.C. 1354(a), 1355, 1421,
1422, and 1427 (revised, Pub. L. 102-143,
October 28, 1991); 49 U.S.C. 106(g) (revised,
Pub. L. 97—448, January 12, 1983).

6. Section 65.23 is revised to read as
follows: )

§65.23 Refusal to submit to a drug or
alcohol test. L

(a) General. This section applies to an
employee who performs a function
listed in appendix I or appendix J to
part 121 of this chapter directly or by
contract for a part 121 certificate holder,
a part 135 certificate holder, an operator
as defined in § 135.1(c) of this chapter,
or an air traffic control facility not
operated by the FAA or the U.S.
military.

(b) Refusal by the holder of a
certificate issued under this part to take
a drug test required under the
provisions of appendix I to part 121 or
an alcohol test required under the
provisions of appendix J to part 121 is .
grounds for— :

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of such refusal; and .

(2) Suspension or revocation of any
certificate or rating issued under this

art. - :
P 7. Section 65.46a is added to read as
follows:

§65.46a Misuse of alcohol.
(a) This section applies to employees
who perform air traffic control duties

directly or by contract for an employer

that is an air traffic control facility not
operated by the FAA or the U.S. military
(covered employees).

(b) Alcohol concentration. No covered
employee shall report for duty or remain
on duty requiring the performance of
safety-sensitive functions while having
an alcohol concentration of 0.04 or
g:aater. No employer having actual

owledge that an employee has.an
alcohol concentration of 0.04 or greater
shall permit the employée to_perform or
continue to perform safety-sensitive
functions. o '

(c) On-duty use. No covered employee

~ shall'use alcohol while performing

safety-sensitive functions. No employer
having actual knowledge that a covered
employee is using alcohol while
performing safety-sensitive functions
shall permit the employee to perform or
continue to perform safety-sensitive
functions. )

(d) Pre-duty use. No covered
employee shall perform air traffic
control duties within 8 hours after using
aleohol. No employer having actual

knowledge that such an employee has

used alcohol within 8 hours shall

permit the employes to perform or
continue to perform air traffic control
duties. ‘

(e) Use following an accident. No -
covered employee who has actual
knowledge of an accident invelving an
aircraft for which he or she performed
a safety-sensitive function at or near the
time of the accident shall use alcohol for
8 hours following the accident, unless -
he or she has been given a post-accident -
test under a&pendix J to part 121 of this -
chapter, or the employer has determined
that the employee’s performance could
not have contributed to the accident,

(D) Refusal to submit to a required
alcohol test. No covered employee shall
refuse to submit to a post-accident,
random, reasonable suspicion, or
follow-up alcohol test required under
appendix J to part 121 of this chapter.
No employer shall permit an employee
who refuses to submit to such a test to
perform or continue to perform safety-
sensitive functions.

8. Section 65.46b is added to read as
follows:

§65.46b Testing for aicohol.

(a) Each air traffic control facility not
operated by the FAA or the U.S. military
(hereinafter employer) must establish an
alcohol misuse prevention program in
accordance with the provisions of
appendix ] to part 121 of this chapter.

H)) No employer shall use any person
who meets the definition of covered
employee in appendix J to part 121 to
¥erform a safety-sensitive function

isted in that appendix unless such
person is subject to testing for alcohol
misuse in accordance with the
provisions of appendix J.

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

9. The autliority citation for part 121
is revised to read as follows:

Authority: 49 U.S.C. 1354(a}, 1358, 1356,
1357, 1401, 1421~-1430, 1485, and 1502
(revised, Pub. L. 102-143, October 28, 1991);
49 U.S.C. 106(g) (revised, Pub. L. 97-449,
January 12, 1983).

10. Section 121.458 is added to
subpart O to read as follows:

§121.458 Misuse of aicohol.

(a) General. This section applies to
employees who perform a function
listed in appendix ] to this part for a
certificate holder (covered employees).
For the purpose of this section, a person
who meets the definition of covered
employee in appendix J is considered to
be performing the function for the
certificate holder. :
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. (b) Aloohol concentmhon No covemd

safety-sensitive functions while having
an alcohol concentration of 0.04 or
greater. No certificate holder having
actual knowledge that an employee has
en alcohol concentration of 0.04 or
greater shall permit the employee to

- perform or continue to perform safety-

sensitive functions;
(c) On-duty use. No covered employee

- shell use alcohol while performing
. sitive functions. No certificate.

holder having actual knowledge that a

" covered employee is using alcohol

while perf safety-sensitive

orming sa
"~ funetions shall permit the employee to

perform or continue to perform safety

- senzitive functions.
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refuse to submit to.a post-sccident,
random; reasonable suspicion, or'
follow-up alcohol test under
der shall it en employse whe
tosuchatestto -
perform or continue to perfoun ufo!y

- sensitive functions.

11. Section 121.459 hpddadto

- subpart O to reed as follows: -
© §121.450 Teating for sicohol..

tmzmhmummu&'

‘,bmhndrmdmhninﬂmpm

program in accordance with the

"employes shall report for duty or remain provisions of appendix J to this part.
" on duty requiring the performance of

(bYNo certificate holder shall use any
person who meets the definition of
covered employee in appendix J to this
part to perform a safety-sensitive
function listed in that appendix unless
such person is subject to testing for
alcohol misuse in accordance with the
provisions of appendix J.

12. Appendix ] to part 121 is added
to read as follows:

Appendix ] to Part 121—Alcohol’

,MisumenﬁonProgram

This appendix contains the standards and
nents that must be included in an

miguse prevention program required

: bythischapter

. aviation.

- -actusl knowledge that such an employee

o The purpooe of this appendix
18 tom designed to help -

provent mdmtxmd injuries resulting from
the misuse of alcohol by employees who

perform safety-sensitive functions in

- B. Alcohol testing procedures. Each
employer shall ensure that all alcohol testing
conducted pursuant to this appendix
camplies with the procedures get forth in 49
CFR part 40. The provisions of 40 CFR part

-, - 40 that address slcohol testing are made

applicable to employers by this appendix.

C. Definitions.

As used in this appendix— -

Accident means an occurrence associated
with the operation of an aircraft which takes
place between the time any boerds the
aircraft with the intention of flight and the

- time all such persons have disembarked, and

for. ;

i which any’ siiffers death or serious -
"+ injury orinv ﬂxedmnmlm
- substantial ¢

means the Adminimtor of

. .. Administrator
n the Federal Aviation Adminhu\(hnor his or

het
agent in -

bewglcobol mllbmlml
mbopmpy}uﬂb g Y

Alcohol concentrotion {or content) means
‘the alcoholin a volume of breath expressed

ifs terrivs of grams of alcoho! per 210 liters of
« breeth.as cated by an evidential hren!h
»tut under this appendix.

| Alcohol use means the consumption of any
W sixtute; or preparstion, iududing
éon containing aloohol.
firmation test nysens a second test,
- following a screening test with a result 0.02

- - -of gregter, that: pmtduqunntmuve data of

slcohol concentration.
- Congorthinh means an entity, includmg a
< .group ot moduh-nfmploym
- i contractoes, that- alookol testing as -
uired by this  and that scts on
behaif of such em or contractors,

. provided that it has submitted an alcobol

misuse prevention program certification

- ~. 'statement to the FAA in accordance with this
e appendlx.

Contmctarmpanymom: a company that
hanmp who: safety-sensitive
functions by contract-fer s employer

-Covered emplo means & person who
performs, either directly or by contract, a
safety-sensitive function listed in section II of
this appendix for an employer (as defined
below). For purposes of pre-employment
testing only, the term “covered employee”
includes a person applying to perform a
safety-sensitive function.

DOT agency means an agency (or

‘“‘operating administration’’) of the United -
States Department of Transportation
administering regulations requiring alcohol
testing (14 CFR parts 65, 121, and 135; 49
CFR parts 199, 219, and 382) in accordanc»
with 49 CFR part 40.

Employer means a part 121 certificate
holder; a part 135 certificate holder; an air
traffic control facility not operated by the
FAA or by or under contract to the U.S.
military; and an operator as defined in 14
CFR 135.1(c).

Performing (a safety-sensitive function): an
employes is considered to be performing a
safety-sensitive function durt any period in
which he or she is actually performing, ready
to perform, or immediately available to
perform such functions.

Refuse to submit (to an alcohol test) means
that a covered employee fails to provide
adequate breath for testing without a valid
medical explanation after he or she has
received notice of the requirement to be
tested in accordance with this appendix, or
engages in conduct that clearly obstructs the
testing process.

Safety-sensitive function means a function
listed in section 11 of this appendix.

Screening test means an analytical
procedure to determine whether a covered
employee may have a prohibited ‘
concentration of alcohol in his or her system.

Substance abuse professional means a
licensed physician (Medical Doctor or Doctor
of Osteopathy), or a licensed or certified -
psychologist, social worket, employee
assistance professional, or an addiction
counselor (¢ertified by the National
Association of Alcoholism and Drug Abuse
Counselors Certification Commission) with
knowledge of and clinical experience in the
diagnosis and treatment of alcohol-related
disorders.

Violation rate means the number of
covered employees {as reported under
section IV of this appendix) found during
random tests given under this appendix to
have an alcohol concentration of 0.04 or
greater plus the number of employees who
refused a random test required by this
appendix, divided by the total reported .
number of employees in the industry given
random alcohol tests under this appendix
plus the total reported number of employees
in the industry who refuse a random test
required by this appendix.

D. Preemption of State and local laws.

1. Except as provided in subparagraph 2 of
this paragraph, these regulations preempt any
State or local law, rule, regulation, or order
to the extent that:

{a) Compliance with both the State or local
requirement and this appendix is not
possible; or Y

(b) Compliance with the State or local
requirement is an obstacle to the
accomplishment and exacution of any
requirement in this appendix.
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" 1. The aloobol misuse requirements of this
title shial} not be construed o

. actusl loss of life, injury, or damage to

property, whahonhoplwhiomcpply

" specifically to transportation

~ employers or to the general public.

. B. Other requirements imposed by
 Except as expressly provided in these
alcohot misuse nothing in
these requirements shall be to

:g;ct t:fe authority of egploym.m' :ll:: :
ts of employees, with respect to the use
or ton of aleohol, including any
authority and rights with respect to alcohol
testing and rehabilitation.

F. Requirement for notice. ‘
" Before perf; an alcohol test under

) mﬂggendix each employer shall notify a

loyee that the alcohol test is

No employer shall |
falsely represent that a test hadmlnisterod
under this appendix.

l. Covared Employsss ‘ ‘
Each emplayee who petforms e function -
limdh?ﬁam:ndmlyc;ymm
for an employer es defined in this
m\mboaﬁou»uboholmﬂng

N PMWW

6. (koundoocumyoootdindotdudes.
7. Aviation screening duties.
8. Air traffic control duties.

IIL Tests Required
A. Pre-employment
1. Prior to the ﬁm time a omred
employee
for an em :he emp! shnll undergo
- testing for ak:ohol No emp! shall allow
a covered employee ‘o perform safety-

sensitive functions unlese the employee has
been administered an alcohol test witha
an alcohol concentration
less than 0:04. If a pre-employment lest result |
under. thmpumtphindtcdunnloohol

ooncenhtﬁonofﬂ.ﬂtambutmm

' 0.04, the provisions of ps ¥ of section
V of this appendix apply. »'_ .

2. An employer is not required to
administer i:n alcohol test as required by this

paragraph
(aj The employee has undergone an slcohol
test required by this appendix or the slcobol
misuse rule of another DOT under 49
previous 6 months,
with a result indicating an alcohal .
concentration less than 0.04; and

the employer huhwhdgthuxm'daof

.- a violation of §85.48a, 121.458, or 135.253.0of
. - this chapiey or the sicobol misuse rule of . .
,r-motharDO‘hgencywnhmthoptwms

months

B. Post-accident
1. As soon as practicable following an
accident, each employer shall test

’survivin% covered employee for alcohol if

that employee’s performance of a safety-
sensitive function either contributed to the
accident or cannot bs completely discounted
as a contributing factor to the accident. The
decision not to administer a test under this
section shall be based on the employer’s
determination, using the best available
mﬁm at the tmine of the determination,
t the covered employee’s performance
could not have contfxbuted to the accident.
2. If a test required by this section is not
administered within 2 following the
accident, the employer shall prepare and
maintain on file a record stating the reasons
the test was not promptly administered. If a
test required by this section is not
administered within 8 hours following the
accident, the employer shall cease attempts
10 administer an slcohol test and shell
prepare and maintain the same record.
Records shall be submitied to the FAA upon

, requestofthm\dminiantorothhorbc

3 Amodemplcyuwhoipmbjectm
post-accident testing shall remain readily
available for such testing or may be deemed
by the mploycit:;axe sht':l :ubt;mit to
testing. Nothing section
construed to require the delay of necessary

. medical sttention for injured people

following an accident or to prohibit a covered
employee from leaving the scene of an
accident for the to obtain
assistance in responding to the accident or to
obtain necessary emergency medical cere.

C. Random testing

1. Bxcept as provided in paragraphs 2—4 of
this section, the minimum annual
rate for random elcohol testing wil{
percent of the covered employees.

2. The Administrator’s decision to increase
or decrease the minimum annual ntage
rete for random alcohol testing is E: d on
" the violation rete for the entire indnstry All
information used for this

_ drawn from alcohol MIS reports irod by
. thisa NTJ
" ofthe

: T:.thndonmpletamofthoupoﬂed

ndix. In order to ansure reliability
the Administrator considers the

ta, may obtain sdditional information or

lepom from employers, and may make
riate cations in calculating the
industry violation rate. Each year, the
Administrator will publish in the Federal
the minimum annual percentage rate
for random alcohol testing of covered
employees. The now minimum annuel
percentage rate for random alcohol testing

" will be applicable starting January 1 of the

- calendar year following publication.

3. (a) When the minimum annual
percentage rate for random alcohol testing is

~ 25 percenit or more, the Administrator msy

lower this rete to 10 percent of al}
employees if the Administrator determines
that the data received under the reporting
requirements of this eppendix for two
consecutive celendar years indicate that the

wiolation rate is Jess than 0.5 percent.

* {(b) When the minimum ennual percentage
rate for random alcohol testing is 50 percent,

¢

the Administrator may lower this rate to 25
percent of all covered employses if the
Administrator determines that the date
received undec the re requireinents of
this appendix for two consecutive calendar
years indicate that the violation rate is less
than 1.0 percent but equal to or greater than
0.5 percent.

' 4. (a) When thfzt minidn;um alan.x;luall
percentage rate for random alcoho testh:g is
10 percent, and the data received

reporting requirements of this appendix for
that calendar year indicate that the violation
rate is equal to or greater than 0.5 percent but
less than 1.0 percent, the Administrator will
increase the minimum annual tage rate
for random alcohol testing to 25 percent of
all covered employees.

(b) When the minimum annual percentage
rate for random alcohol is 28 nt
or less, and u::ire deta reoeif'«'guds undc-n-m:l o
reporting requirements o appendix for
that calendar year indicate that the violation
rate i3 equal to or than 1.0 percent,
the Adminhtntor will increase the minimum
annual pefcentage rate for random alcohol
testli)]ng to 50 percent of all covered
em|

5. selection of ungmees for random
aloohol testing shall be bys
scientifically valid method, such as &
random-number table or @ computer-based
random number generstor that is matched
with employees’ Social Security numbers,
payroll identification numbers, or other
comparable identifying numbers. Under the
selection process used, each covered
employee shall have an equal chance of being
tested each time selections are

6. The employer shall randomly select a
sufficient number of covered employees for
testi;ﬁ during each calendar year to equal an

rate not Jess than the minimum

annual percentage rate for random alcohol
:g:tmg gterml meg by the Ic\idminutrator i

employer conducts random testing
througg a );nsortjum the pumber of
employees to be tested may be calculated for
each individual employer or may be based on
the total number of coversd employees whe
are subject to random alcohol testing at the
same minimum annue} percentage rate under
thils appendix or any DOT alcohol testing
rule.

7. Bach employer shall ensure that random
alcohol tests conducted under this appendix
are unannounced and that the dates for
administering random tests are s, read
reasonably thraughout the calen

8. Each employer shall require thal eac.b
covered employee who is notified of
selection for random testing proceeds to the
testing site immediately; provided, however,
that if the employee is performing a safety-
sensitive function at the time of tge
notification, the employer shall instead
ensure that the employee ceases to performy
the safety-sensitive funcuon and proceeds to
the testing site as soon as possible.

9. A covered employee shall only be
randomly tested while the employee is
g:rformmg safety-sensitive functions; just

fore the employes is to perform safety-
sensitive functions; or just after the employee
hes ceased performing such functions.

10, If a given covered employee Is subject
to random alcohol testing under the alcohol
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testing rules of more than one DOT agency,
the ng})loyee shill be subject to random
- alcohol teeting at the niege rate
established for the calendar year by the DOT
" ' agency regulating more than 50 percent of the
: employee’s ﬁmcti]o;;m - - 4
: 11. If an em; is required to conduct
- madom alcohgl, under the alcohol
* testing rules.of more than one DOT agency,
.- the employer may— L
. .- {a) Establish separate pools for random
"y salection, with each pool containing the
" . covered smployees who are subject to testing
. ot the same required rate; or :
- (b) Randomly select such employees for
testing st the h ercentage rate .
sstablished for the calendar yesr by any DOT
agncy to which the employer s subject. .
D. Reasonable Suspicion Testing
~; 1. An employer shall require a covered -
employa:mtg submit to an alcohol test when
the amployer has reasonable suspicion to -
belteve that the moyoe has violated the
.aloghol misuse prohibitions in §85.488, -
12;43' or 135,253 of thiis chapter.

er.
5. 3,The, s detéiminution that
™ “feasonable suspicion exists to require the
~ covered-employes . underpo an alcbhol test
shall be besed on specific, contemporaneous,
- “srticulgble observations concerning the
. behavior, speech ot body odors
:’z smployee. The required observations
‘#hall be madb by a supervisor, who is trained
1 detotting the symptoms of alcohol misuse.
“ftis supervisor who makes the detennination
tha 50! suspicion exists shall pot
tongduct the besath alcohol test on that

&, :Alcohul testing is authorized by this -
sectio only if the observafions required by
' 2 are made during, just preceding, .
Jost the/period of the work day that
thé covered employee is required to be in
. compliance with this rule. An employee may
- be dirécted by the' employer o undergo
redsonable m_x‘_sficlon testing for alcohol only
. while the employee is performing safety-
~sonsitive functions; just before the employee
. 18 to perform safety-sensitive functions; or
-just efter the employee has ceased performing
: .such functions. R : )
c .o 4:(e) If & test required by this section ishot
b+ admifistered within 2 hours following the
- ; determination made under ph 2 of
* this section, the érployer shall prepare and
maintain on file a'reccrd-stating the reasons:
the test was naot pfomptly administered. If &
"+ test required by this section is not S
- administered within 8 hours following the
.. - determination made under paragraph 2 of
.. - this section, the ethployer shall cease
"~ attempts to administer an alcohol testand
. shall state in the record the reasons for not
. administering the test.
[ {b) Notwithstanding the absence 6f a
reasonable suspicion alcohol test under this
section, no covered employee shall report for

+ - dutyor remain on duty requiring the
B pogormnnee of safety-sensitive functions
. while the
.~ or impaired by alcohol, as shown by the
i behavioral, speech, or performance indicators
. of alcohol misuse, nor shall an employer
< " permit the covered employee to perform or

- tontinue to perforiti safety-sensitive ~ *
" functions until:

e

I

(1) An elcohol test is administered and the
employee’s alcohol concentration measures
less than 0.02; or

(2) The start of the employee’s next

regularly scheduled duty period, but not less .

than 8 hours following the determination

" made under panfmph 2 of this section that
there is reasonable suspicion that the
employee has violated the alcohol misuse
provisions in §65.46a, 121.458, or 135.253 of
this chapter. ) :

{c) Except as provided in paragraph 4(b),
no employer shall take any action under this
appendix against a covered employee based

‘'solely ofi the employee’s behavior and
sppearance in the absence of an alcohol test.
This does 1ot prohibit an employer with
authority independent of this appendix-from
taking any action otherwise consistent with

law. _
E. Return to Duty Testing
Bach smployer shall ensure that before a

covered employee returns to duty requiring
the performance of a safety-sensitive function
after g in conduct prohibited in
§65.46a, 121.458, or 135.253 of this chapter,
the eln{;loyae shall undergo a return to duty

- alcohol test with a result indicating an
‘alcobol concentration of less than 0.02.

F. Follow-up Testing -~ . .
Following a determination under section
. VI, paragraph C.2 of this appendix that a

covearad smployes is in need of assistance in
-résolving probleins associated with alcohol

-, *misuse, sach employer shall ensure that the

eniployee is subject to unannounced follow-

" up alcohol testing as directed by a substance

- abuse professional in accordance with the
provisions of section V1, paragraph C.3(b)(2)
of this appendix. A covered employee shall
be tested under this paragraph only while the
employes is performing safety-sensitive

- functions; just before the employee is to -
perform safety-sensitive functions; or just
after the employee has ceased performing
such functions. ”

G. Retesting of Covered Employees With an
Alcohol Concentration of 0.02 or Greater but
" Less Than 0.04

Each employer shall retest a covered
employee to ensure compliance with the
provisions of section V, paragraph F of this
appendix, if the employer chooses to permit
the employee to perform a safety-sensitive

.. function within 8 hours following the

""administration of an alcohol test indicating
an alcohol concentration of 0.02 or greater
- but less than 0.04. ‘

IV. Handling of Test Results, Record
Retention, and Confidentiality
A. Retention of Records

1. General Requirement. Each employer
- shall maintain records of its alcohol misuse_
_prevention program as provided in this

( - "-section. The records shall be maintained in
employee is under the influence of

a secure location with controlled access.

2. Period of Retention. Each employer shall
aaintdin the records in accordance with the
following schedule:

{a} Five years. Records of employee alcohol
test resuits with results indicating an alcohol

" concentration of 0.02 or greater,

documentation of refusals ta take required -
alcohol tests, calibration documernitation,
employee evaluations and referrals, and
copies of any annual reports submitted to the
FAA under this appendix shall be -
maintained for a minimum of 5 years.

{b) Two years. Records related to the
collection process {(except calibration of
evidential greath testing devices) and
training shall be maintained for & minimum
of 2 years.

(c) One year. Records of all test regults
below 0.02 shall be maintained for a
minimum of 1 year.

3. Types of Records. The following specific
records shall be maintained.

(a) Records related to the collection .
process: .

(1) Collection logbooks, if used. R

(2) Documents relating to the random :
selection process.

(3) Calibration documentation for
evidential breath testing devices.

{4) Documentation of breath alcohol
technician training. :

{5) Documents generated in connection
with decisions to administer reasonable
suspicion slcohol tests.

(6) Documents generated in connection
with decisions on post-accident tests.

(7) Documents verifying existence of a

" medical explanation of the inability of a

covered employee to provide adequate breath
for testing.

(b) Records related to test results:

(1) The employer’s copy of the alcohol test
form, including the results of the test;

(2) Documents related to the refusal of any
covered employee to submit to an alcohol
test required by this appendix.

(3) Documents presented by a covered
employee to dispute the result of an alcohol
test administered under this appendix.

(c) Records related to other violations of
§§65.46a, 121.248, or 135.253 of this chapter.

{d) Records related to evaluations:

(1) Records pertaining to a determination
by a substance abuse professional concerning
a covered employee’s need for assistance.

(2) Records concerning a covered
employee’s compliance with the
recommendations of the substance abuse -
professional. :

(3) Records of notifications to the Federal
Air Surgeon of violations of the alcohol
misuse prohibitions in this chapter by
covered employees who hold medical
certificates issued under part 67 of this
chapter.

(e) Records related to education and
training:

(1) Materials on alcohol misuse awareness,
including a copy of the employer's policy on
alcohol misuse. .

(2} Documentation of compliance with the s
requirements of section VI, paragraph A of g
this appendix.

(3) Documentation of training provide . to '
supervisors for the purpose of qualifying the
supervisors to make a determination
concerning the need for alcohol testing based
on reasonable suspicion.

{4) Certification that any training
conducted under this appendix complies
with the requirements for such training.
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berequ

‘employer's alcohol misuse

B. Reporting Mhhalﬁmgenwnt
Infurmaﬂongsm

‘1. mndnpwhmmuiﬁn;thomm
of alcohol misuse prevention programs shall
be submitted to thebl;A& in thoiommdb’
manner prescribod Administrator
March 15 ofeochymcoveﬂngthcpmviom

31} in acoordanoewu\:l% the pmvisions below
(a) Bach part 121 certificate holder shall-

submit an annual report each year.
(b)&cbenﬁtyconducﬁnsan alcohol

Provis ’“‘f.‘f“m. ‘"““'m.'}'?:n part

fons '
121 certificate b lnlSOormom
covered et

(c) The Administrator rug::; the right to
mml:‘yanma&a'wiumquhadto

that will
to submit reports uader
pmﬂabnwiﬂbenodﬂedinwr&tlnghy

the PAA.

2. Bach em; that is subject to more
than one agency alocobol rule shall
idenufyuchmploynwmvdbythe

of more than one DOT egency.
The identification will be by the total number
and category of covered function. Prior to
conducting any alcohol test on e covered

- employee subject to the rules of more than

one DOT the employer shall
dcminom D(l’l‘agoncyp rule or rules
suthorizes or 'mnim the tost. The test result

information bﬂhncied o the
appropriate DOT
3. Each smployer ’::3) onsure tb.wcunq

and timeliness of sach repost submitted.
4. Eachmpa‘tahtllbowbmhudhtho
form and menner by the
Administrator.
5. Each report shall be signed by the

pmogmnmmcdhet

&Mw&nmm&-m
an alcohol screening test result of 0.02 o
grester or 2 violstion of the sicobol misuse
provisions of § 65.46s, 121.458, or 135.253 of
this chapter shall include the following
informational elements:

-(8) Number of covered employees hy

eﬂzkﬂ" category.

) Number of cwarod employees in each

u subject to alcohol testing under the
1 misuse rule of another DOT egency,

idenﬂﬁod by each agency.

(c)(1) Number ofmemngtutsby type of
test and employes category.

(2) Numbes of confirmation tests, by type
of test and exdployee category.

{d) Number of confirmation alcohol tests
indicaging an alcobol concentration of 0.02 or
greater but less than 0.04 by type of test and
employses category.

(e} Number of confirmation alcohol tests

‘ngicating an alcchol concentration of 0.04 or
g;reater. by type of test and employes

tegory.
(f) Number of persons denied a position as

" a covered employee following a pre-

employment alcahol test indicating an
alcohol concentration of 0.04 or grester.

(g) Number of covered employees with a
confirmation alcohol test indicating.an

- alcohol concentration of 0.04 or greater who

m returned to duty in covered positions
complied with the recommendations
ofasu nce abuse professional &3
described in section V, peragraph E, and
section V1, Cof this appendbc]

(h) Number of covered
were administered slcohol and drug tosts at
the same time, with both a positive drug test
result and an alcohol test result indicating an
alcobol concentration of 0.04 or greater.

(i) Number of covered employees who were
found to'have vialated other alcohol misuse
provisions of §§ 65.46a, 121.458, or 135.253
of this chapier, and the action taken in

response to the viclation.

Number of covered ees who

to submit to an sest required
under this appendix, the number of such
refusals thai were for rendom tests, and the
action taken in response to each refusal.
(k)Numbarofmpervhouwhohavo

received required treining s th
reporting garlodin ermin ¢ existence
of reasonable suspicion of ol misuse,

7. Eech report with no screening test
results of 0.02 orgnamorvlohtiomofthc
alcohiol misuse provisions of §§ 65.46s, .
1n45‘.m135.253dthhchapﬁauhau
include the following informational -
elements. (This report may only be submitted
if the program results meet these criteria.)

h)Numb«cfwmadcmploymby

catogory. :
)Numbcdcov«odmployouheach
cal subject %0 aicobol testing under the
alcohol misuse rube of another DOT agency,
fdentified by each agency.

(c) Number of screening tests by type of
test and employee categery.

(d) Number of covered employees who
engaged in sicohol misuse who were
remmdbdmy!ncovaodpociﬁom(having
complied with the recommendations of

. substance sbuse ! s dau:ribod in
section V, paregraph E, end section V1,
ph C of this appendix}.

(e} Number of covered who -
refused 1o submit to an & test required
under this appendlx. and the ection taken in

each refusel.
mber oi' L0 who have

received required training during the
reporting period in determining the existence
of reasonable suspicion of ! misuse.

8. An FAA-approved consortium may
prepare reports on behalf of individual
aviation employers for purposes of
compliance with this reporting requirement.
However, the aviation employer shall sign

" and submit such a report and shail remain

responsible for ensuring ths accuracy and
timeliness of each report prepared on its
behalf by a consortium.

C. Access to Records and Facilities

1. Except as required by law or expressly
authorized or required in this appendix, no
employer shall release covered employee
information that is contained in records
required to be maintained under this
appendix,

2. A covered employee is entitled, upon
written request, to obtain copies of any
records pertaining to the employee’s use of
alcohol, including any records pertaining to

his or her alcohol tests. The exnp}oyer shall
promptly provide the records requested bv
the employee. Access to on emphyoe s

Tecords shall not be contingent upon

peyment for records other than thoes
spocificaily requested. :

3. Bach employer shall meke available
copies of all results of alcohal testing
conducted under this appendix and any
other information ning to the
employer’s alcoho! misuse prevention

program, when requested by the Secretary of
Transportation or any DOT agency with
regulatory suthority over the employer or
covered employee.

4. When requested by the National
Transportation Sefety Board as part of an
accident investigation, each amployer shall
disclose information related to the

's administration of & post-accident

-alcohol test edministered following the

accident under investigation.

5. Records shell be made available to &'
subsequent employer upoa receipt of written
request from the covered employee.
Disclosure by the subsequent employer is
permitted only as expressly suthorized by the
terms of the employee’s request.

6. An employer may discloee information
required to be maintained under this
appendix pertaining to a covered employee
to the employee or to the decisionmaker in
a lawsuit, or other proceeding
initisted by or on behalf of the individual
and arising from the results of an alcohol test
administered under this appendix or from
the employer's determination that the
em; engaged in conduct prohibited
under §§ 65.46a, 121.458, or 135.253 of this
chapter (including, but not limited to, a
worker's compensation, unemployment
compensation, or other proceeding relating to
a benefit sought by the employee}.

7. An employer shall release information
regarding a covered employee’s records as
directed by the specific, written consent of
the employee authorizing release of the
information to an identified person. Release
of such information by the person receiving
the information is permitted only in
accordance with the terms of the employee’s
consent.

8. Each employer shal} permit access to all
facilities utilized in complying with the
requirements of this appendix to the
Secretary of Transportation or any DOT
agency with regulatory authority over the
employer or any of its covered employees.

V. Consequences for Employees Engcgmg in
Alcohol-Related Conduct

A. Removal From Safety-sensitive Function

1. Except as provided in section VI of this

appendix, no covered employee shall

safoty-sensitive functions if the
employee has en in conduct prohibited
by §§ 65.46a, 121.458, or 135.253 of this
chapter or an alcohol misuse rule of another
DOT agency.

2. No employer shall permit any covered
employee to perform safety-sensitive
functions if the employer has determined
that the employee has violated this

paragraph. .




s of §§85.468, 121.458, or ,
ghapter afier March 18, 1894 reg;
uded from

3 working days. .

" 2. Bach voch emp!

. Foderel AlrSurgeone
- provisions of section V1 of this epy

ucdm, of the report. :
' -8, All documnents shell be sent to the
- Fodeeal Alr

Mcn_”o
7800}, 400
' 20590,

slcohol tests or refiizals to su

Baquirod Bvaluation and Testing
No covered employee

“eonduct to pecform:
this s ‘
.. Other Alcohol-Related Conduct

tested under

.

‘iedical cettificate tisusd undet part 67 of
this cliapter has vialetsd the provisions of -
$605.464, 121.458, or 135.253 of this chapter
‘nhﬂnoﬁfythl‘hd@d.‘_\ksmnwithm o
> ofth; mfh'"
~ of
L inder ther

. 'within 2 working days of the employer’s

, Office of Aviation - -
Drug Abatement Division (AAM-
7th Street SW., Washington, DC

ho holds a part

e mphwhnotnqlm-dwwﬁlytho
2 »PMofﬁmﬁliﬁmbmitwm-mployment
t to return

who has engaged

ts of section VL, peragraph Cof

of section. Tl o6 this appendix who

{a) The smployee's alcohol concentration
messures less than 0.02; or

(b) The start of the employee’s next
ularly echeduled duty period, but not less
than 8 hours following administration of the

2. Except as provided in subparagraph 1 of
this paragraph, no employer shall take any
ection under this rule against an employee
‘based solely on test results showing an
‘alcohol-concentration less than 0.04. This
‘does not prohibit an employer with authority

. independent of this rule from taking any

action otherwise consistent with law., .

VL Alcekio] Misuse Information, Training,

A. Employer Obligation to Promulgate a
Policy on the Misuse of Alcohol ’

1. General requirements. Each
employer shall provide educational
materials that explain these alcohol
misuse ments and the employer’s
policies and procedures with respect to
m those requirements. -

(a) The employer shall ensure that a copy
of these ma! is distributed to each
covered empme prior to the start of alcohol
testing under the employer’s FAA-mandated
:l:&hol misuse wn%mh a and to

n subsequen r or
m:m to a covered y» tion.

(b) Each employer shall provide written

notice to representatives of employee

" organizations of the availebility of this

information. .

2. Required content. The materials to be
made available to em?loyeoc shall include
detailed discussion of at least the following:

fa) The identity of the parson designated by

- the ] 1
: mein'gl:yu wem_poyeequa:ﬂom
- . '[b) The categories of em

loyees who are
hmvhhmo%thmulmhol
- {c) Sufficient information about the s€sty-
pensitive funitions performed by those

employses to meke clear what period of the
work day the covered employee is required
to be in compliance with these alcohol

misuse requirements. )
(d) Specific information oonceml.ni
employee conduct that is prohibited by this

chaster. .
" (&) The circumstances under which &

covered employee will be tested for alcoho!
under this sppendix.

{) The procadures that will be used to test
for the presence of alcohol, protect the
employee end the integrity of the breath
testing process, the validity of the

. test results, and ensure that those results are

ettributed to the correct smployee.
(g) The: nt that a covered

employes submit to alcohol tests
administered in sccordance with this

- . appendix.

) An explanation of what constitutes a

“refusal to submit to en alcohol test and the

atténdant consequences. - :
(i) The consequences for covered

~ employees found to have violated the

/

probibitions in this chapter, including the

et

requirement that the employee be removed
immediately from performing safety-sensitive
functions, and the procedures under section
V1 of this appendix.

(j) The consequences for covered
employees found to have an alcohol
concentration of 0.02 or greater but less than
0.04.

(k) Information concerning the effects of
alcohol misuse on an individual’s health,
work, and personal life; signs and symptoms
of an alcohol problem; and available methods
of evaluating and resolving problems
assoclated with the misuse of alcohol; and
intervening when an alcohol problem is
suspected, including confrontation, referral
to any available amployee assistance
program, and/or referral to management.

- (1) Optional provisions. The materials
supplied to covered employees may also
include information on adgietieonal employer
policies with respect to the use or possession
of alcohol, including any consequences for
an employee found to have a specified
alcohol level, that are based on the -
employer’s authority independent of this
sppendix. Any such additional policies or
consequences must be cleerly and obviously
described as being based on independent
authority.

B. Training for Supervisors

Each employer shall ensure that persons
designated to determine whether reasonable
suspicion exists to require a covered
employee to undergo elcohol testing under

section 11 of this appendix receive at least 60

minutes of training on the physical,
behavioral, speech, and ‘ormance
indicators of pmbable alcohol misuse,

C. Referral, EBvaluation, and Trsatment

1. Each covered employee who has
engaged in conduct prohibited by §§ 65.46a,
121.458, or 135.253 of this chapter shall be
advised by the employer of the resources
available to the employes in evaluating and
resol problems associated with the
misuse of alcohol, including the names,
addresses, and telephone numbers of
substance abuse professionals and counseling
and trestment programs. ‘

2. Bach covered employee who engages in
conduct prohibited under §§ 65.46a, 121.458,
or 135,253 of this chapter shall be evaluated

_ by a substance abuse professional who must

datermine what assistance, if any, the
employee needs in resolving problems
associated with alcohol misuse.

3, (a) Before a covered employee returns to
duty requiring the performance of a safety-
sensitive function after engaging in conduct
prohibited by §§ 65.46a, 121.458, or 135.253
of this chapter, the employee shall undergo
# return-to-duty alcohol test with a result
indicating an alcohol concentratiou of less
than 0.02. .

{b) In addition, sach covered ei. )loyee

identified as needing assistance in resolving °

problems sssociated with alcohol misuse—
(i) Shall be evaluated by a substance abuse
professionsl to determine whether the -
employee has properly followed any.
rehabilitation program prescribed under

. subparsgraph 2 of this paragraph, and, .

RS o
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81 be subject to unannounced
alcohol tests administered by the
vfollowing the employse’s return to
aumber and ﬁ'msuency of such
testing shall be determined by a
 sbuse professional, but shall
wlat loast six tests in the first 12
i Jollowing the employee’s return to
fy. The employer may direct the employee
ntergo testing for drugs (both return to
iy aid follow-up), in addition to alcohol
iding. if the substance abuse professional
grmines that drug testing is necessary for
the particular employee. Any such drug
peting shall be conducted in accordance
ith the requirements of <9 CFR part 40,
3 Pollow-up testing shall not exceed 60 months
““Shom the date of the employee’s return to
- duty. The substence abuse professional may
terminate the requirement for follow-up
testing at any time after the first six tests have
. been administered, if the substance abuse
" professional determines that such testing is
s - no longer necessary.
“: v 4, Evaluation and rehabilitation may be
‘provided by the employer, by a substance
sbuse professional under contract with the
" employer, or by a substance abuse
professional not affiliated with the employer.
The choice of substance abuse professional
- and assignment of costs shall be made in
"accordance with employer/employee .
. egreements and employer policies.
$. Each employer shall ensure that a :
gubstance abuse professional who determines
that a covered employee requires assistance
in resolving problems with alcohol misuse
- does not refer the employee to the substance
abuse professional’s private practice or to a
person or organization from which the
- substance abuse professional receives
. remuneration or in which the substance
abuse professional has a financial interest.
This paragraph does not prohibit a substance
abuse professional from referring an
employee for assistance provided through—
(a) A public agency, such as a State,
county, or municipality;
(b) The employer or a person ander
contract to provide treatment for alcohol
problems on behalf of the employer;

“i&

y
b

(c) The sole source of therapeutically
appropriate treatment under the employee’s
health insurance program; ' ,

or

(d) The sole source of therapeutically
appropriate treatment reasonably accessible
to the employse. :

6. The requirements of this paragraph with
respect to referal, evaluation, and
rehabilitation do not apply to applicants who
refuse to submit to pre-employment testing or
have a pre-employment test with a result
indicating an alcohol concentration of 0.04 or

greater.

VII. Employer’s Alcohol Misuse Prevention
Program .

A. Schedule for Submission of Certification
Statements and Implementation

1. Each employer shall submit an alcohol
misuse prevention program (AMPP)
certification statement as prescribed in

aph B of section VII of this appendix,
in duplicate, to the FAA, Office of Aviation
Medicine, Drug Abatement Division (AAM~
800), 400 7th Street SW., Washington, DC

20590, in accordance with the schedule
below.

(a) Each employer that holds a part 121
certificate, each employer that holds a part.
135 certificate and directly employs more
than 50 covered employees; and each air
traffic control facility affected by this rule
shall submit a certification statement to the
FAA by July 1, 1994. Each employer must
implement an AMPP meeting the
requirements of this appendix on January 1,
1995. Contractor employees to these
employers must be subject to an AMPP
meeting the requirements of this appendix by
July 1, 1995.

{b) Each employer that holds a part 135
certificate and directly employs from 11 to 60
covered employees shall submit a
certification statement to the FAA by January
1, 1995. Each employer must implement an
AMPP meeting the requirements of this
appendix on July 1, 1995. Contractor
employees to these employers must be
subject to an AMPP meeting the requirements
of this appendix by January 1, 1996.

(c) Each employer that holds a part 135
certificate and directly employs ten or fewer
covered employees, and each operator as
defined in 14 CFR 135.1(c) shall submit a
certification statement to the FAA by July 1,
1995. Each employer must implement an
AMPP meeting the requirements of this
appendix on January 1, 1996, Contractor
employees to these employers must be
subject to an AMPP meseting the requirements
of this appendix by July 1, 1996.

2. A company providing covered
employees by contract to employers may be
authorized by the FAA to establish an AMPP
under the auspices of this appendix by
submitting a certification statement meeting
the requirements of paragraph B of séction
VII of this appendix directly to the FAA.
Each contractor company that establishes an
AMPP shall implement its AMPP in "~
accordance with the provisions of this
appendix, - e

() The FAA may revoke its suthorization
in the case of any contractor compeny that
fails to properly implement its AMPP.

(b) No employer shall use.a contractor
company's employee who is not subject to
the employer’s AMPP unless the employer
has first determined that the employese is
subject to another FAA-mandated AMPP.

3. A consartium may be authorized to
establish a consortium AMPP under'the
auspices of this appendix by submitting a
certification statement meeting the
requirements of paragraph B of section VII of
this appendix directly to the FAA. Eech
consortium that so certifies shall implement
the AMPP on behslf of the consortium
members in accordance with the provisions
of this sppendix. : )

(a) The FAA may revoke its authorization
in the case of any consortium that fails to _
properly implement the AMPP.

(b) Each employer that participates in an
FAA-approved consortium remains -
individually responsible for ensuring
compliance with the provisions of these °
alcohol misuse requirements and must - -
maintain all records required undey.section -
IV of this sppendix. S

. statement to the FAA prior to beginning

‘within 180 days of the implementation of the’

_ coniractor companies.

{c) Each consortium shall notify the FAA
of any membership termination within 10
days of such termination.

4. Any person who applies for a certificate
under the provisions of parts 121 or 135 of
this chapter after the effective date of the .
final rule shall submit an alcohol misuse
prevention program (AMPP) certification

operations pursuant to the certificate. The
AMPP shall be implemented concurrently
with beginning such operations or on the

date specified in paragraph A.1. of this
section, whichever is later. Contractor
employees to a new certificate holder must
be subject to an FAA-mandated AMPP within .
180 days of the implementation of the
employer’s AMPP.

§. Any person who intends to begin air
traffic control operations as an employer as
defined in 14 CFR 65.46(a)(2) (air traffic
control facilities not operated by the FAA or
by or under contract to the U.S. military)
after March 18, 1894 shall, not later than 60
days prior to the proposed initiation of such
operations, submit an alcohol misuse
prevention program certification statement to
the FAA. The AMPP shall be implemented
concurrently with the inception of operations
or on the date specified in paragraph A.1 of
this section, whichever is later. Contractor
employees to a new air traffic control facility
must be subject to an PAA-approved program

facility's program.

6. Any person who intends to begin
sightseeing operations as an dperator under -

14 CFR 138.1(c) efter March 18,1994 shall,
not Jater than 60 days priar to the proposed-
initiation of such operations, submit an .
elcohol misuse prevention program (AMPP)
certification statement to the FAA. The :
AMPP shall be implemented concurrently . . -
with the inception of operations oron the . -

date specified in paragraph A.1 of this

section, whichever is later. Contractor - -~
employees to a new operator must be subject - .
to an FAA-mandatéd AMPP within 180 days
of the implementation of the employer’s - .~ "

7. The duplicate certification statement . -
shall be annotated indicating recelpt by the . -
FAA and returned to the employer, . .
contractor company, or consortium. -~ .

8. Each consortium that submits an AMFP. . . -
certification statement to the FAAmust .. ; .
receive actual potice of the FAA's receiptof
the statement prior to performing services as . .
an FAA-epproved consortium under thig .
appendix on behalf of employers or R

'

9, Bach employer, and each contracter :
company that submits a certificatiop” . ... .
statemnent directly to the FAA, shall notify -
the FAA of any proposed change in status .-, '
(e.g., join a consortium or another carrier’'s” = - :
program, change consortium, etc.) priorto -
the effective date of such change. The - -~ -~ '°
employer or contractor compeny must onsure-: :
that it is continucusly covered by an FAA- - - 7 - «
mandated alcohol misuse provention - -0 - L
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B. Required Content of AMPP Certification
Statements ‘ S
1. Each AMPP certification statement
submitted by an employer or & contractor
company shall provide the following
information: -
(a) The name, address, and telephone

number of the employer/contractor company -

and for the employer/contractor company
AMPP manager;
(b) FAA operating certificate number (if
. applicable); . )
(c) The date on which the employer or
contractor company will implement its

(d) I the submitter is a consortium
_member, the identity of the consortium; and
. (8) A statement signed by an authorized
representative of the employer or contractor

" company certifying an understanding of and

ment to comply with the provisions of

the FAA’s alcohol misuse prevention
vegulations.

2. Each consortium certification statement
shall provide the following information.

() The name, address, and telephone
number of the consortium’s AMPP manager;

(b) A list of the specific services the
consortium will be providing in
implementation of FAA-mandated AMPPs
{e.g.. random testing, SAP).

(c) A statement signed by an authorized
representative of the consortium certifying an
understanding of and agreement to comply

“ with the provisions of the FAA's alcohol

misuse prevention regulations.
" VIIL. Employees Located Outside the U.S.

A. No covered employee shall be tested for

- - alcohel misuse while located outside the
territory of the United States.

- 1. Each covered employee who is assigned
to petform safety-sensitive functions solely
outside the territory of the United States shall
be removed from the randam testing pool = .
upon the inception of such assignment.

. 2. Bach covered employes who-is removed
from the random testing pool under this

paragraph shall be returned to the random

testing pool when the employee resumes the
of safety-sensitive functions
wholly or partially within the territory of the
United States.
B. The provisions of this appendix shall

~ not apply to any person who performs a

~ safety-sensitive function by contract for an

* employer outside the territory of the United
States.

PART 135—AIR TAXI OPERATORS
AND COMMERCIAL OPERATORS

13. The authority citation for part 135
is revised to read as follows: ‘

Authority: 49 U.S.C. 1354(a), 1355(a),
1421-1431, and 1502 (revised, Pub. L. 102-
143, October 28, 1991); 49 U.S.C. 106(g)
(revised, Pub. L. 97-449, January 12, 1983).

14.In§ 135.1 paragraphs (c) and (d)
are revised to read as follows:

§135.1 Applicabllity, -
* * * * »

{c) For the purpose of §§ 135.249,
135.251, 135.253, 135.255, and 135.353,
operator means any person or entity
conducting non-stop sightseeing flights
for compensation or hire in an airplane
or rotorcraft that begin and end at the
same airport and are conducted within
a 25 statute mile radius of that airport.

(d) Notwithstanding the provisions of
this part and appendices I and J to part
121 of this chapter, an operator who
does not hold a part 121 or part 135
certificate is permitted to use a person
who is otherwise authorized to perform
aircraft maintenance or preventive
maintenance duties and who is not
subject to FAA-approved anti-drug and
alcohol misuse prevention programs to
perform-—

(1) Aircraft maintenance or preventive
maintenance on the operator’s aircraft if
the operator would otherwise be
required to transport the aircraft more
than 50 nautical miles further than the
repair point closest to operator’s
principal place of operation to obtain
these services; or : :

(2) Emergency Te on the
operator's aircraft if the aircraft cannot
be safely operated to a location where
an pmp{ayne subject toﬂl:AA-approved

AIns Can rm the re :
prgg?ma Section 135.253 is addggli:: -
subpart E to read as follows:

$135.253 Misuse of alcohol.

(a) This section applies to employees
who perform a function listed in
appendix J to part 121 of this chapter for
a certificate Liolder or operator (covered

_ employees). For the purpose of this

section, a person who meets the
definition of coversd employee in

appendix ] is considered to be
performing the function for the .
certificate holder or operator.

" (b) Alcohol concentration. No covered
employee shall report for duty or remain
on duty requiring the performance of
safety-sensitive functions while having
an alcohol concentration of 0.04 or
greater. No certificate holder or operator
having actual knowledge that an
employee has an alcohol concentration
of 0.04 or greater shall permit the
employee to perform or continue to
perform safety-sensitive functions.

(c) On-duty use. No covered employee
shall use alcohol while performing
safety-sensitive functions. No certificate
holder or operator having actual
knowledge that a covered employes is
using alcohol while performing safety-
sensitive functions shall permit the
employee to perform or continue to
perform safety-sensitive functions.

(d) Pre-duty use. (1) No covered
employee shall perform flight
crewmember or flight attendant duties
within 8 hours after using alcohol. No
certificate holder or operator having
actual knowledge that such an employee
has used alcohol within 8 hours shall
permit the employee to perform or
continue to perform the specified
duties. :

{2) No covered employee shal
perform safety-sensitive duties other
than those specified in iq.ragraph (d)(1)
of this section within 4 hours after using
alcohol. No.certificate holder or
operator having actual knowledge that
such an employee has used alcohol
within 4 hours shall permit the
employee to perform or continue to
perform safety-sensitive functions.

(e) Use following an accident. No
covered employee who has actual
knowledge of an accident involving an
aircraft for which he or she performed

- a safety-sensitive function at or near the

time of the accident shall use alcohol for
8 hours following the accident, unless
he or she has been given a post-accident
test under appendix J of part 121 of thiz
chapter, or the employer has determined
that the employee’s performance could
not have contributed to the accident.
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fusal to submit to a required §135.255 Testing for alcohol. Issued in Washington, DC, on January 28,
test. No covered employee shall {a) Each certificate holder and 1984, E
o submit to a post-accident, .operator must establish an alcohol” Federico Pena,
midon, reasonable suspicion, or misuse prevention program in Secretary of Transportation.
Ylow-up alcobol test required under accordance with the provisions of . David R Hi :
8 J to part 121 of this chapter. appendix ] to 121 of this chapter. Administrator.
o operator or certificate holder shall } No certificate holder or operator mi T
i Dermit a covered employee who refuses shall use ang‘person who meets the Note: These exhibits will not appear in th
#0 submit to such a test to perform or - deﬁmg‘;’? ¥ 02;3:2‘11 ::mplo ee” in Code of Federal Regulations.
‘pontinue to perform safety-sensitive g’ e:;v]-se ni it?v?a fun. ctio: stegri?; ?hat Exhibits—FAA Alcohol Testing
‘ appendix unless such person is subject ~Management Information System Data
"18. Section 135.255 is added to to testing for alcohol misuse in. Collection Forms
accordance with the provisions of Rt 5N CODR 4010130 ‘
aovendix J. S
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DATA OOLLE FORM

INSTRUCTIONS _ v

The following instructions are to be used as a guide for completing the Federal Aviation
Administration (FAA) and the U.S. Department of Transportation (DOT) Alcohol Testing MIS Data
Collection Form. Thess instructions outline and explain the information requested and indicate
the probable sources for this information. A sample applicant testing results table with a narrative

explanation is provided on pages iii-iv as an example to facilitate the process of completing the
form cofrectly.

This reporting form includes five sections. These sections address the data e'ements required
in the FAA and the DOT alcohol testing regulations. The five sections, the page number for the
instructions, and the page location on the reporting form are:

Reporting
. : : Instructions Form
- Section ‘ , o Page Page
A. AVIATION EMPLOYER INFORMATION i 1
B. COVERED EMPLOYEES ‘ i-ii 1
'C. ALCOHOL TESTING INFORMATION . ii-v 2.4
D." OTHER ALCOHOL TESTING/PROGRAM INFORMATION ‘ \ 4-5
E. ALCOHOL TRAINING/EDUCATION , v 5
Pagef 1 AVIATION EMPLOYER INFORMATION (Section A) requres the company name for
- which the report is prepared and a current address. Below the company names,
list any other names the company uses ("Doing Business As") and the company’s
FAA Plan identification Number. Provide the FAA Operating Certificate Number
held by the company (if any). Below the company name, list the name, address,
and telephone number for any other aviation companies covered under the report,
attaching additional sheets, if necessary. Finally, a signature and title with a date,
are required certifying the correctness and completeness of the information
provided on the form, and a current telephone number (including the area code)
- of the individual who prepared the report.
, Page 1 ~ COVERED EMPLOYEES (Sectidn'B) requires a count for each employee category

"that must be tested under the FAA/DOT regulations. For the FAA, the covered
employee categories are: "Flight Crewmember" which includes pilots, flight
engineers, and navigators; “Flight Attendant’; 'Flight Instructor"; “Aircraft
Dispatcher"; "Maintenance”, which includes employees who perform preventive
maintenance; "Ground Security Coordinator*; "Aviation Screener”, and "Air Traffic
Controller.* The most likely source for this information is the employer's personnel
department. These counts should be based on the company records for tt
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Page 2

reported year. The TOTAL is a count of all covered employees for all categories
combined, l.e., the sum of the columns.

Additional information must be completed if your company employs FAA covered
personnel who also perform non-aviation duties covered by the alcohol rules of
one or more DOT operating administration(s). NUMBER OF EMPLOYEES
COVERED BY MORE THAN ONE-DOT OPERATING ADMINISTRATION, requires
that you identify the number of employees in each employee category under the
appropriate addmonal operating admunlstratson(s)

ALCOHOL TESTING INFORMATION (Section C) requures information for alcohol
testing by category of testing. All -numbers entered into the pre-employment
category section of the table should be separated into the category of
employment for which the applicant was applying. The other categories are for
employee testing and require information for company employees in covered
positions only. Each part of this table must be completed for each category of
testing. These categories include: (1) random, (2) post-accident, (3) reasonable
suspicion, (4) return to duty, and (5) follow-up testing. If the value for an item is
zero (0), place a zera (0) on the form. These numbers do not include refusals for
testing. A sample section of the table with example numbers is presented on
page iv.

Four types of information are necessary to complete this table. The first column
with the heading "NUMBER OF SCREENING TESTS," requires a count of all
screening alcohol tests performed for each employee category. it should not
include refusals to test. ' '

The second column with the heading "NUMBER OF CONFIRMATION TESTS

requires a count of all confirmation alcohol tests performed for each employee

category.

The third column with the heading "NUMBER OF CONFIhMATION TEST RESULTS

EQUAL TO OR GREATER THAN 0.02, BUT LESS THAN.0.04," requires a count for.

each employee category of test results equal toor greater than 0.02, but less than
0.04.-

The fourth column with the heading "NUMBER OF ,CONFIRMATION TEST

RESULTS EQUAL TO OR GREATER THAN 0.04," requires a count for each
employee category of test results equal to or greater than 0.04. Note: An
employee may not return to a safety sensitive position if a result is equal to or
greater than 0.02. Therefore, if the number of results equal to or greater than

0.04 is unknown, you may repost all retumn to duty results in the third column of

the table.

Each column in the table should be added and the answer entered in the rOW
marked "TOTAL".

A sample table is provided on page iv with example numbers.
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Page 2  ~  Below the part of the table containing pre-employment testing information Is a box
» . with the heading "Number of persons denied a position-as a covered employee
following a pre-employment alcohol test indicating an alcohol concentration of

0.04 or greater*. Enter the appropriate number in the box provided.

- SAMPLE APPLICANT TEST RESULTS TABLE

The following example is for Section C, ALCOHOL TESTING INFORMATION, which summarizes
pre-employment testing results. The procedures detailed here also apply to the other categories
of testing -in Section C which require you to summarize testing results for employees. This
example uses the categories "Flight Crewmember" and “Flight Attendant" to illustrate the
procedures for completing the form. . '

. e

A Soreening tests were performed on 157 job applicants for flight crewmember
’ positions during the reporting year. This information is entered in the first column
of the table in the row marked "Flight Crewmember”.

Confirmation tests were necessary fof 6 of the 157 applicants for flight
B © crewmember positions. Enter this information in the second column of the table
in the row marked “Flight Crewmember". The confirmation test results for these 6
applicants were the following:

Applicant Confirmation Result

#1 0.06
#2 - 0.01
#3 on
. #4 0.04
#5 0.03
#6 - 0.02

c The confirmation test resutts for 2 of the applicants for flight crewmember positions
" were equal to of greater than 0.02, but less than 0.04. Enter this information in the
third column of the table In the row marked “Flight Crewmember”.

0 The confirmation test results for 3 of the applicants for flight crewmember positions
- were-equal to or greater than 0.04. Enter this information in the fourth column of
the table in the row marked "Flight Crewmember”.

The last row, marked "TOTAL", requires you to add the numbers in each of the
E : *columns. With this example, 157 applicants for flight crewmember positions and
107 applicants for flight attendant positions were subjected to screening tests. The
total for that column would be 264 (i.e., 157 + 107). The same procedure should
be used for each column (i.e., add all the numbers in that column and place the
answer in the last row). ' ’ »

Please note that the sample data collection form also has information for flight attendants

: workers on line two. The same procedures outlined for flight crewmember should be followed

il




.- Pederal Register / Vol. 59. No. 31 / Tuesday, February 15, 1994 / Rules and Regulations ‘?4_0'1

for entering the data on flight attendants. With applicants for flight attendant positions. 107
" screening tests were conducted resulting in 3 confirmation tests. No results were equal to or
greater than 0.02, but less than 0.04; the confirmation test result for 1 of the flight attendant
applicants was equal to or greater than 0.04. Thus mformatton is entered in the row marked
"Flight Attendant”.

PRE-EMPLOYMENT

EMPLOYEE NUMBER Of NUMBEA OF NUMBER OF NUMBER Of

CATEGORY

SCREENING TESTS

CONF IRMATION
TESTS

CONFIRMAT1OR TEST

- RESULTS EQUAL T0

OR GREATER THAN

0.02, BUT LESS THAN |’

CONF IRMATION TEST

- RESULTS EQUAL TO

OR GREATER THAM

004 B N T

Flight Crewmenbor

157 o ¢ P 2 : .

Flight Attendant 197 3 , ] ’ 1

TOTAL _ 264 ) : ' T o

Note that adding up the numbers for confirmation results in columns three and four will not .

always match the number entered in the second column, "NUMBER OF CONFIRMATION TESTS".
These numbers may differ since some confirmation test results may be less than 0.02. -

Remember that the same procedures indicated above are to be used »

for completing all of the categories for testing in Section C.
Page 3 Following the table that summarizes ALCOHOL TESTING INFORMATION, your
y must provide the “Number of employees who engaged in alcohol misuse who
were returned to duly in a covered position (having complied with the

recommendations of a substance abuse professional as described in FAA

regulations)”. This information should be available from the personnel office
and/or drug or alcohol program manager.

Page 4
_REGULATION Indncate the number of employees subjected to the following
actions:
° No longer employed with company - include covered employees who
resigned or were termmated as the result of atc:;hol misuse. ‘

Next you must provide information on ACTIONS TAKEN ON VIOLATlONS OF THIS -
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 Page 4

Page 4

Page 4

" Page 5

 Page 5 .

® Reassigned to non-covered functions - include covered employees who
were reassigned within the compeanv to a non-covered position as the
result of alcohol mlsuse

) Entered rehabilitation, if applicable, and/or returmed to covered functions -
include covered employees who are undergoing or have completed a
rehabilitation program and/or covered employees who have returned to a
covered function.

®  Other - include covered employees who did not fall under one of the
previous options and specify the action taken. -

Indicate the sum of the actions taken on the line marked TOTAL.

OTHER ALCOHOL TESTING/PROGRAM INFORMATION (Section D) requires that

you provide information on employees who tested positive for drugs and alcohol
(at the same time), information on violations of other alcohol provisions (not

_necessarily resulting in positive alcohol tests), and information on employees who

refused to submit to an alcohol test.

‘Number of employees administered drug and alcohol tests at the same time

resuMnginaveriﬁedposhvedmgtestmdanaloohdtestMicaﬁnganaloohol
concentration of 0.04 or greater, requnres that a count of all such employees be
entered in the indicated box.

VIOLATIONS OF OTHER ALCOHOL PROVISIONS/PROHIBITIONS OF THIS
REGULATION, requires supplying the number of covered employees who used
alcohol prior to. performing a safety-sensitive function, while performing a safety-
sensitive function, and before taking a required post-accident alcohol test. Other
violations not delineated in this table may also he provided.

EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST requires

_information on the NUMBER.OF COVERED EMPLOYEES who refused to submit

10 a random or-other (pre-employment, post-accident, reasonable suspicion, return
to duty, or follow-up) aicohol test required under the FAA regulatson and the
actions taken following the refusal

, ALCOO-IOUWDUCAW {Section E) requires information on the number
* of supervisory personnel who have received the required alcohol training during

the cunent reporbng period. -
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FAA ALCOHOL TESTING MIS DATA COLLECTION FORM OMB No. 21200535

/EAR CCOVERED BY THIS REPORT. 19___

A. AVIATION EMPLOYER INFORMATION
Companv Name ’ FAA Plan No.
FAA Certificate No.

Street Address/P.O. Box

Chy ' Sate | Zip Code

Other Part 121 and/or Part 135 certificate holders included in this report. (Attach additional sheets ¥ necessary.)

Company Name ; (leiephom)No.
Street Address/P.O. Box
City State | 2p Code

L the undersigned, certy that the information provided on this Federal Aviation Administration Alcohol Testing
Management Informafion System Data Coflection Form is, 10 the best of my knowiedge and bellef, true, corect,
comp%tetortheperiodstmed ‘ : A IR

eer T

a2y

Signalore - ED

Title Telephone Number

Title 18, U,S.C. Section 1001, makes k a criminal offense subject to a maximum fine of $10,000, or lmprisorvnuﬂor
not more than 5 years, or both, to knowingly and willfully make or cause to be made any faise or fraudulent statements
or represenations in any manarwizhinthe;uﬂsdictiondmyagencydmeu;mm_ .

The Federal Aviation Administration estimates that the average burden for this report form is.2.5 hours. - You may -

submit any comments concerning the accuracy of this burden estimate or any suggestions for reducing the burden |. -

to: FAA Drug Abatement Division (AAM-800); U.S. Department of Transportation; 400 7th St, S.W.; Washington, oc: |

20590; OR Office of Management and Budget, Paperwork Reduction Project (2120-0535); Washington, D.C. aom o

B. COVERED EMPLOYEES

COVERED EMPLOYEES

NUMBER OF FAA NUMBER OF EMQ‘;%YEES COVERED BY MORE THAN ONE 0OT... - -

EMPLOYEE CATEGORY COVERED PATING ADMINISTRATION .
~ EMPLOYEES | FHwA FRA FTA RSPA . uste
Flight Crewmember ' ;ﬁ
Flight Attendant
Flight instructot
Aircrat Dispatchar
Maintenance

Ground Security Cootdinatot

Aviation Screener

Air Tiaftic Conttoliet

- TOTAL

. ¥,
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1994).

" report.

2.  This report is on

TESTING/PROGRAM INFORMATIO

for testin

alcohol testing regulations.

' READ BEFORE COMPLETING THE REMAINDER OF THIS FORM:

1. All items refer to the current reporting period only (for example, January 1, 1994 - December 31,

REQUIRED BY THE FEDERAL AVIATION ADMINISTRATION (FAA)
"AND THE U.S. DEPARTMENT OF TRANSPORTATION (DOT):

e Results should be reported only for employees in COVERED POSITIONS as defined by the FAA

& The information provided should only include testing for alcohol Qsing the standard procedures

© required by DOT regulation 49 CFR Part 40. :

3. . Information on refusals for tesiingNshould only be reported in Section D [*OTHER ALCOHOL

"). Do pot include refusals for testing in other sections of this

4 Comblete all items; DO NOT LEAVE ANY ITEM BLANK. If the value for an item is zero (0), place a
zero (0) on the form.

C. ALCOHOL TESTING INFORMATION:

EMPLOYEE CATEGORY

NUMBER OF
SCREENING TESTS

NUMBER OF
CONFIRMATION
TESTS

NUMBER OF
CONFIRMATION TEST
RESULTS EQUAL TO
OR GREATER THAN
0.02, BUT LESS THAN
0.04

NUMBER OF
CONFIRMATION TEST
RESULTS EQUAL TO
OR GREATER THAN
0.04

PRE-EMPLOYMENT

Flight Crewmember

Flight Attendant -

—J

Flight Instructior

Aircraft Dispatcher

Maintenance

Ground Security Coordinator

Aviation Screensr

Air Traffic Controtier

Totat

- _Flight Crewmember

RANDOM

Flight Attendant

Flight tnstructor

Aircraft Dispatehet

Maintenance

" Giound Security Coordingtor .
"B Avistion Screener )

Ait Traffic Controlier

Total -

Number of persons denied a position as a covered employee following a pré-employment alcohol test indicating an
alcohol concentration of 0.04 of greater

e ——
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NUMBER OF NUMBER OF oF
CONFIRMATION TEST | CONFIRMATION TEST

EMPLOYEE CATEGORY
SCREENING TESTS CONFIRMATION
TESTS: RESULTS EQUAL TO 1 RESIATS EQUAL TO
OR GREATER THAN OR GREATER THAN *
. 0.02, BUT LESS THAN : - Q.04
0.04 : o
POST-ACCIDENT : E
Flight Crewmember . F
Flight Attendant ' ‘ . I ‘
Flight instructor ) J ‘

Aircrait Dispatcher

Maintenance
Qround Security Coordinator

Aviation Screener

Air Traffic Controller

Total

REASONABLE SUSPICION

Flight Crewmember
Flight Attendant

Flight Instructor

Aircraft Dispatcher

Maintenance
Ground Security Coordinator

ey ;
|

Aviation Screener

Air Traffic Controller L . : -

Total

B

Flight Crewmember

e

Flight Attendant
Flight Instructor

Aircraft Dispatcher

Maintenance

Ground Security Coordinator




em e mRen

NUMBER OF

EMPLOYEE CATEGORY NUMBER OF NUMBER OF NUMBER OF
B SCREENING TESTS CONFIRMATION CONFIRMATION TEST CONFIRMATION TEST
: TESTS RESULTS EQUAL TO RESULTS EQUAL TO
OR GREATER THAN OR GREATER THAN
0.02, BUT LESS THAN 0.04
0.04
FOLLOW-UP
Flight Crewmember
Flight Attendant
Flight Instructor,
Aircraft Diopatcﬁef \
‘Maintenance
Ground Security Coordinator
Avistion Screener ‘
Alr Traffic Controller
Total
ACTIONS TAKEN ON VIOLATIONS OF THIS REGULATION Number
No longer employed with company:

Reassigned to non-covered functions:

Other (specify):

Entered rehabilitation, If'applicable, and/or retumned to covered functions:

"TOTAL

D. OTHER ALCOHOL TESTING/PROGRAM INFORMATION

Number of employees administered drug and alcohol tests at the -same time resulting in a
verified positive drug test and an alcohol test indicating an alcohol concentration of 0.04 or

Lgeater:
VIOLATIONS OF OTHER ALCOHOL PROVISIONS/PROHIBITIONS OF THIS REGULATION
e 2 vousmon

Covered employee used alcohol while performing satety-sensitive functron.

Covered employee used alcohol within 4/8 hours of pertorming safety-sensitive
: ' , function.

" Covered employee used alcohol before taking a required post-aéeident alcohol
test.
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D. OTHER ALCOHOL TESTING/PROGRAM INFORMATION (cont) .
EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST NUMBER OF REFUSALS'
: RANDOM TESTS ‘|  OTHER TESTS

Number of covered employees who refused to submit to an aicohot test

z required under the FAA rute:

3 ACTION TAKEN NUMBER
No longer employed with company:

L\' Reassigned to non-covered functions:

Entered rehabilitation, if applicable, and/or returned to covered
functions:

Other (specify): : o - » __ |

G

TR o

*

E. ALCOHOL TRAINING/EDUCATION -
ALCOHOL TRAINING/EDUCATION DURING CURRENT REPORTNG PERIOD Number

Number of supervisors who have received initial training on the specific cont
behavioral, andpeﬂommmemdmatmsdprobablealooholuseasreqwedbyFAAalcohdtesung

reguiatnons

B

T e ey

~




7408

.~ Federal Register / Vol. 59, No. 31 / Tuesday, February 15, 1994 / Rules and Regulations

A_LCOHOL TESTING MANAGEMENT INFORMATION SYSTEM (MIS)
*EZ" DATA COLLECTION FORM

~ INSTRUCTIONS

The following instructions are to be used as a guide for completing the Federal Aviation

‘Administration (FAA) and the U.S. Department of Transportation (DOT) Alcohol Testing MIS *EZ"

Data Collection Form. This form should only be used if there are no screening tests with results
equal to or greater than 0.02 and no alcohol misuse to be reported by your company. These

- instructions outline and explain the information requested and indicate the probable sources for
. this information. This reporting form includes three sections. These sections address the data

elements required in the FAA/DOT alcohol testing regulations.

, kSEC‘ﬂON A - AVIATION EMPLOYER INFORMATION requires the company name for which the

report is prepared, a current address, the company’s FAA Plan Identification Number, and the
FAA Operating Certificate Number held by the company (if any). Below the company name, list

. the name, address, and telephone number for any other aviation companies covered under the

- required certifying the correctness and completeness of the information provided on the form, -
and a current telephone number (including the area code) of the individual who prepared the

report, attaching additional sheets, if necessary. Finally, a signature and title with a date are

report.

SECTION B - COVERED EMPLOYEES requires a count for each employee category that must
be tested under the FAA/DOT regulations. For the FAA, the covered employee categories are:
*Flight Crewmember®, which includes pilots, flight engineers, and navigators; "Flight Attendant®;

. "Flight Instructor"; *Aircraft Dispatcher*; "Maintenance®, which includes employees who perform

preventive maintenance; “Ground Security Coordinator"; "Aviation Screener”; and "Air Traffic
Controller." The most likely source for this information is the employer's personnel department.

‘These counts should be based on the company records for the reported year. The TOTAL is a
- count of all covered employees for all categories combined, i.e., the sum of the columns.

Additional information must be completed if your company employs FAA covered personnel who
also perform non-aviation duties covered by the alcohol rules of one or more other DOT
operating administration. NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT

- OPERATING ADMINISTRATION, requires that you identify the number of employees in each

employee category under the appropriate additional operating administration(s).

SECTION C - ALCOHOL TESTING INFORMATION requires information for alcohol testing. The
first table requests information on the NUMBER OF ALCOHOL SCREENING TESTS CONDUCTED
by employee category and type of test. All numbers entered into the pre-employment category
section of the table should be separated into the category of employment for which the applicant
was applying. The other categories are for employee testing and require information for

E company employees in covered positions only. Enter the number of alcohol screening tests

conducted by employee category for each category of testing. The testing categories include:
(1) random, (2) post-accident, (3) reasonable suspicion, (4) return to duty, and (5) follow-up
testing. If no testing occurred zeroes should be entered. These numbers do notinclude refusals

for testing. Each column in the table should be added and the answer entered in the row

rnarked "TOTAL".

U T s Bt e
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Following the table that summarizes ALCOHOL TESTING INFORMATION, you must provide a
count of the number of employees who engaged in alcohol misuse who were returned to duty
in a covered position (having complied with the recommendations of a substance abuse

professional as described in FAA regulations). This information should be available from the
2 personnel office and/or alcohol program manager.

SECTION D - OTHER ALCOHOL TESTING/PROGRAM INFORMATION requires information on the
NUMBER OF COVERED EMPLOYEES who refused to submit to a random or other (pre-
t ‘  employment, post-accident, reasonable suspicion, return to duty, or foliow-up) alcohol test

required under the FAA regulation and the action taken following the refusal. Indicate the
number of employees subjected to the following actions: '

3 °® No longer employed with company - include covered employees who resigned or were
' _terminated as the result of a refusal to submit to an alcohol test. )

Reassigned to non-covered functions - include covered employees who were reassigned

within the company to a non-covered position as the result of a refusal to submit-to an
alcohol test. ‘ S .

Entered rehabilitation, if applicable, and/or retumed to covered functions -include covered |

employees who are undergoing or have completed a rehabilitation program and/or. -
3 covered employees who have returned to a covered function.
i s

° Other - include covered employeeé who did

not fall under one of the previous options
and specify the actions taken. : : : v

SECTION E - ALCOHOL TRAINING/EDUCATION requires information on the number of
4 supervisory personnel who have received the required alcohol training during the current
£ reporting period. o ' S ; g

T

B S SO gz
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FAA ALCOHOL TESTING MIS "EZ" DATA COLLECTION FORM OMB No. 2120-0535
(No Alcohol Misuse) :

YEAR COVERED BY THIS REPORT: 19__

A. AVIATION EMPLOYER INFORMATION

Company Name - FAA Plan No.
' FAA Certificate No.

Street Address/P.O. Box

City _ R R State Zip Code

%

* Other Part 121 and/or Part 135 certificate holders included in this report. (Attach additional sheets if necessary.)

Company Name '(relephone)No.
Street Address/P.O. Box
Ty = State | Zip Code

I, the undérsigned, certify that the information proVided on this Federal Aviation Administration Alcohol Testing
Management Information System *EZ* Data Collection Form is, to the best of my knowledge and belief, true, correct, and

complete for the period stated.
] Signature Date
Thle - ' Teleﬁ\oneﬂumbér

Title 18, U.S.C. Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or imprisonment
for not more than 5 years, or both, to knowingly and williully make or cause to be made any false or fraudulent
statements or representations in any matter within the jurisdiction of any agency of the United States.

The Federal Aviation Administration estimates that the average burden for this report form is 1 hour. You may
submit any comments concerning the accuracy of this burden estimate or any suggestions for reducing the burden
to: FAA Drug Abatement Division (AAM-800); U.S. Department of Transportation; 400 7th St., S.W.; Washington, D.C.
20590; OR Office of Management and Budget, Paperwork Reduction Project (2120-0535), Washington, D.C. 20503.

B. COVERED EMPLOYEES
v COVERED EMPLOYEES
NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT

NUMBER OF FAA

 EMPLOYEE CATEGORY COVERED OPERATING ADMINISTRATION
~ EMPLOYEES FHWA RA A o oo
Flight Crewmember
Flight Attendant
Flight Instructor
Ajrcraft Dispatcher
Mairtenance

" Ground Security Coordinator
Avistion Screener
Air Trefic Controlter
B TOTAL




I

HETIRE I

—
C. ALCOHOL TESTING INFORMATION
= NUMBER OF SCREENING TESTS CONDUCTED
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EMPLOYEE ' PRE. - RANDOM POST-ACCIDENT REASONABLE . 7 RETURNTO 1 - FOLLOW-UP - -

CATEGORY EMPLOYMENT SUSPICION DUTY L.
Flight Crewmember ‘ o : B - B -l
Flight Attendant

Flight Instructor

Aircraft Dispatcher S T

Maintenance

Ground Security . FEEE I o G
Coordinator : . o :

Aviation Screener

Air Traffic Controlier

Total : P PR
R , - ; D 37 .‘ “ ?“ B
h Number of employees who engaged in alcohol misuse who were. retumed to in a covered postion’| - f
i (havin comph%gy with the fec%n?mendations of a substance abuse pfofessignugas described in FAA-} .
E regulafions): » : .
;; D. OTHER ALCOHOL TESTING/PROGRAM lNFORMATION , - , .
i EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST |~ NUMBER OFREFUSALS  ~.~ §-

Number of covered employees who refused to submit to an alcohol test
required under the FAA ruie:

ACTION TAKEN:
No fonger employed with company:
Reassigned to non-covered functions: .

Er_uered rehabilitation, if applicable, and/or returned to covered functions:

\FR wou. 94-2032 Filed 2-3-40)
BILLING CODR 4910-13-C L RG
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 121

[Docket No. 27065; Amendment No. 121
237}

RIN 2120-AE43
Alcohol Misuse Prevention Program

for Personnel Engaged in Specified
Aviation Activities

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Technical amendment.

SUMMARY: This document contains
technical amendments to the final rule
establishing the alcohol misuse
prevention program (AMPP). The final
rule was published February 15, 1994.
These amendments correct
typographical errors or clarify
provisions to reflect the FAA’s actual
intent.

EFFECTIVE DATE: Octaober 21, 1994.

FOR FURTHER INFORMATION CONTACT:
Office of Aviation Medicine, Drug
Abatement Division (AMA-800),
Federal Aviation Administration, 400
7th Street, SW., Washington, DC 20590;
telephone (202) 366-6710.

SUPPLEMENTARY INFORMATION:
Availability of Notice

Any person may obtain a copy of this
notice by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attn: Public Inquiry
Center (APA~230), 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484. Requests
must include the notice number of this
notice. ’

Persons interested in being placed on
a mailing list for future rulemaking
actions should request a copy of
Advisory Circular 11-2A. Notice of

Proposed Rulemaking Distribution
System, which describes the application
procedures.

Background

On February 15, 1994, the FAA
published a final rule establishing the
AMPP for the aviation industry (59 FR
7380). Since the publication of the final
rule, the FAA identified six items
requiring editorial amendment to
correct typographical errors or to clarify
provisions to reflect the FAA's actual
intent. These revisions will facilitate
implementatjon of the final rule.

List of Subjects in 14 CFR Part 121

Air carriers, Aircraft, Aircraft pilots,
Airmen, Airplanes, Air transportation,
Alcohol, Alcoholism, Aviation safety,
Safety, and Transportation.

The FAA provides notice of the
following amendments to 14 CFR part
121:

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

1. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 1356,
1357, 1401, 1421-1430, 1485, and 1502
(revised, Pub. L. 102-143, October 28, 1991);
49 U.S.C. 106(g) (revised, Pub. L. 97—449,
January 12, 1983).

Appendix J to Part 121—Alcohol
Misuse Prevention Program

2.1In section IV, subparag;'aphs 2(a)
and 3(c) of paragraph A are revised to
read as follows:

» ] * * L]

IV. Handling of Test Results, Record
Retention, and Confidentiality

A. Retention of Records
L 4 » L] » -
2' L B

(a) Five years. Records of employee alcohol
test results with results indicating an alcohol
concentration of 0.02 or greater, records
related to other violations of §§65.46a,
121.458, or 135.253 of this chapter,
documentation of refusals to take required
alcohol tests, calibration documentation,
employee evaluations and referrals, and
copies of any annual reports submitted to the
FAA under this appendix shall be
maintained for a minimum of 5 years.

L] L ~ * »

3' * *

{c) Records related to other violations of

§§65.46a, 121.458, or 135.253 of this chapter.

L ] * * * L 4

3. In section V, paragraph B,
subparagraph 1 of paragraph C, and

paragraph D are revised to read as
follows: -
* - ® L] L]

V. Consequences for Employees Engaging in
Alcohol-Related Conduct

* * L4 | 4 *

B. Permanent Disqualification From Service

An employee who violates §§ 65.46a(c),
121.458(c), or 135.253(c) of this chapter, or
who engages in alcohol use that violates
another alcohol misuse provision of
§§65.46a, 121.458, or 135.253 of this chapter
and had previously engaged in alcohol use
that violated the provisions of §§ 65.46a,
121.458, or 135.253 of this chapter after
becoming subject to such prohibitions is
permanently precluded from performing for
an employer the safety-sensitive duties the
employee performed before such violation.

C~ * * 8

1. An employer who determines that a
covered employee who holds an airman
medical certificate issued under part 67 of
this chapter has engaged in alcohol use that
violated the alcohol misuse provisions of
§§65.46a, 121.458, or 135.253 of this chapter
shall notify the Federal Air Surgeon within
2 working days.

* - * L ] *

D' . % %

1. Except as provided in subparagraph 2 of
this paragraph D, each employer shall notify
the FAA within 5 working days of any
covered employee who holds a certificate
issued under 14 CFR part 61, pert 63, or part
65 who has refused to submit to an alcohol
test required under this appendix.
Notifications should be sent to: Federal
Aviation Administration, Aviation Standards
National Field Office, Airmen Certification
Branch, AVN-460, P.O. Box 25082,
Oklahoma City, OK 73125.

2. An employer is not required to notify the
above office of refusals to submit to pre-
employment alcohol tests or refusals to
submit to return to duty tests.

» » - * *

4. In section VII, subparagraph 2(b) of
paragraph A, is revised to read as
follows:

* L 4 * L ] L4

V1. Employer’s Alcohol Misuse Prevention
Program
A' L

2' LA N

(b) No employer shall use a contractor
company'’s employee who is not subject to
the employer's AMPP unless the employer
has first determined that the employee is
subject to the contractor company's FAA-
mandated AMPP,

* * * * *

Issued in Washington, DC, on October 17,
1994.
Michael E. Chase,

Acting Assistant Chief Counsel, Office of the
Chief Counsel.

|FR Doc. 94-26066 Filed 10-20-94; 8:45 am)
BILLING CODE 4810-13-M



