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DEPARTMENT OF TRANSPORTATION (202} 267-9677. Communications must a Federal Bureau of Investigation {FBI)
reference the amendment number of this fingerprint-based criminal records

Federal Aviation Admlnlstral_n final rule. check. These employment checks must
Persons interested in being placed on be performed for individuals who are

14 CFR Parts 107 and 108 the mailing list for future rules should granted unescorted access to a security
(Docket No. 28859; Amendment No. 107- request a copy of Advisory Circular (AC) identification display area (SIDA) and
12, 108-17] No. ll-2A, Notice of Proposed individuals who authorize others to

Rulemaklng Distribution System, which have unesconed access. (See 14 CFR
RIN 2120--A_ describes the application procedure. 107.25.) In the preamble to the

Unescorted Access Privilege final rule
Employment History, Verification and Small Entity Inquiries
Cflminal History R_#'o_ Check the FAA stated that it would continue

The Small Business Regulatory to evaluate the civil aviation security
AGENCY:Federal Aviation Enforcement Fairness Act of 1996 system to determine if further changes
Administration(FAA),DOT. (SBREFA) requiresthe FAA to report were warranted.
ACllON:Finalrule. inquiries from small entities concerning The bombings ofthe Federal Building

informationon,and adviceabout, inOklahoma Cityand theWorld Trade
SUMMARY:The FAA amends the compliance with statutes and Center Building in New York, along
regulationsthatrequirean access regulationswithintheFAA's with informationprovided by theU.S.
investigation, including a fingerprint- jurisdiction, including interpretation intelligence community after those
based criminal record check in certain and application of the law to specific incidents, has indicated the terrorist
cases, for unescorted access privileges to sets of facts supplied by a small entity, activities are no longer limited to areas
security areas at airports, This final rule The FAA's definitions of small outside of the United States. Intelligence
extends the requirement for an access entities may be accessed through the information indicates that terrorists are
investigation {which is renamed FAA's web page http://www.faLgov/ in the United States, working alone,
"employment history investigation"} to avr/arm/sbrefa.htm, by contacting a working in ad-hoc groups, or serving as
persons who perform checkpoint local FAA official, or by contacti-o the members of established terrorist groups.
screening functions at airports and their FAA's Small Entity Contact listed In light of the increase in terrorism in
supervisors.The finalrulealsorequires below_ thiscountry,theWhite House
airportoperatorsand aircarriersto Ifyou area smallentityand have a Commission on AviationSafetyand
audit employment history question, contact your local FAA Security (the Commission) identified a
investigations. This final rule is in official. If you do not know how to further need to enhance security at our
response to the Federal Aviation contact your local FAA official, you may nation's airports. In its final report,
Reauthorization Act of 1996 and seeks contact Charlene Brown, Program ("Final Report to President Clinton--
to improve the security of the airport Analyst Staff, Office of Rulemaking, White House Commission on Aviation
environment. ARM-27, Federal Aviation Safety and Security," February 12,
EFFECTIVEDATE:November 23, 1998. Administration, 800 Independence 1997), the Commission recommended
FORFURTHERINFORMATIONCONTACT: Avenue SW., Washington,.DC 20591, 1- that "Given the risks associated with the
Linda Valencia, Office of Civil Aviation 888-551-1594. Internet users can find potential introduction of explosives into

Security Policy and P|anning, Civil additional information on SBREFA in these [airport] areas, * * * screeners
Aviation Security Division, ACP-100, the "Quick Jump" section of the FAA's and employees with access to secure
Federal Aviation Administration, 800 web page at http://www.faa.gov and areas (should] be subject to criminal

Independence Avenue, SW., may send electronic inquiries to the background checks and FBI fingerprint
Washington, DC 20591, telephone (202) following Internet address: 9-AWA- checks."In section 304 of the Federal Aviation
267-3413. SBREFA@faa.dot.gov. Reauthorization Act of 1996, Pub. L.
SUPPLEMENTARYINFORMAllON: Be_round 104-264 (the Act), the Congress directed

Availabfl|ly of Final Rule /-fistory the FAA to expand the use of both
employment history investigations and

This document may be downloaded Tide 14 of the Code of Federal fingerprint-based criminal records
from the FAA regulations section of 4he Regulations (CFR} part 107 prescribes checks. Section 304 of the Act directs
FedWorld electronic bulletin board security requirements of airport the Administzator to issue regulations
(telephone: 703-321-3339), the Federal operators concerning access cont_'ol, law requiring employment history
Resister's electronic bulletin board enforcement support, and the investigations and, as needed, criminal
(telephone: 202-512-1661), or the submission of airport security programs record checks for individuals who
FAA's Aviation Rulem_ldng Advisory for FAA approval. Title 14 CFR part 108 screen passengers and property that will
Committee Bulletin Board (telephone: prescribes security rules for U.S. carriers be carried in an aircraft cabin in air
800-322-2722 or 202-267-5948}. who must adopt and carry out an FAA transportation or intrastate air

Internet users may access the FAA's approved security program. As used in transportation. The regulations would
web page at http://www.faa.gov or the this document, the term "air carrier" also apply to supervisors of screeners.
Federal Resister's web page at http:// refers to U.S. air carriers conducfln_ The Act also provides that
www/access.gpo.gov/su docs to passenger-carrying OperatiOns. Administrator with the discretionary
download recently published On October 3, 1995, the FAA issued authority to apply these investigations
rulemaking documents, a final rule on Unesconed Access to individuals who exercise security

Any person may obtain a copy of this Privilege (60 FR 51854). The FAA functions associated with cargo and
final rule by submitting a request to the issued the rule primarily in response to baggage. In addition, section 308 of the
Federal Aviation Administration, Office the Aviation Security Improvement Act Act directs the Administrator to provide
of Rulemaking, ARM-l, 800 of 1990. The rule requires a 10-year for the periodic audit of the
Independence Avenue, SW., employment history investigation for effectiveness Of the criminal record
Washington, DC 20591, or by calling certain employees, including, if needed, checks. The FAA believes that the
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measures mandated by Congress will Comments." Significant changes support the intent of the proposed rule
help ensure the integrity of the airport between the NPRMand the final rule to improve airport security, many
environment, include the following: commenters disagree with specific

In related security measures the FAA, 1. Section 107.31(p), Airport user aspects of the proposal. Comments are
on August 1, 1997, issued two NTRMs: responsibility, was added to the final discussed in detail below.
Airport Security (82 Fit 41760) and rule to accommodate other changes
Aircraft Operator Security (62 FR related to comments received. Several 1. Scope (§§ 107.31(a) and 108.33(a))
41730). These notices proposed to comments to the NPRM stress the The FAA proposed a clarifying
amend the existing Airport Security and difficulty the airport operators would amendment (§ 108.33(a)(2)] to ensure
Aircraft Operator Security rules in 14 have in maintaining the investigative that an employment history
CFR parts 107 and 108. In addition files for all individuals with unescorted investigation be completed for each
these amendments would revise certain access. In the final rule, § 107.31(p) individual issued an aircarrier
applicability provisions, definitions and allows airport users to maintain the identification badge that is recognized
terms; reorganize these rules into employment history files al_er the as "airport accepted" media. By
subperts containing related airport operator has performed a recognizing the air carrierbadge the
requirements; end incorporate some preliminary review, airport operator authorizes unescorted
requirements already implemented in 2. Section 108.33(m), Air carrier access privileges for that individual.
airport and air carrier approved security responsibiLity, was added to clarify for Additionally, the FAA proposed
programs. The comment period on both air carriers the designations of (§ 108.33(a)(3)) expanding the
proposals was extended to June 26, 1998 responsibility necessary for compliance applicabiLity of the employment history
(83 FR 19691, April 21, 1998). Neither with this rule. This section recognizes investigation requirement to include (a)
of these proposals addresses the extent of the air carriers' individuals performing screening
employment history, verification, and responsibilities with respect to their functions associated with persons and
criminal records checks. If these NPRMs employees and security screeners, property entering the aircraftcabin, and
become final rules than § 107.31 would 3. The FAA has reorganized the (b) individuals holding the two
be renumbered as § 107.207 and employment history investigation by immediate supervisory positions above
§ 108.33 would be renumbered as dividing the investigative process into the screeners. This section continues to
§ 108.221. Part I and Part 2. This clarification, apply to those individuals who

which does not substantively change the currently have unescorted access
General Discussion of the Rule requirements, was added to both privilege.

On March 19, 1997, the FAA issued §§ 107.31 and 108.33. Part I of the Some comments address the issue of
an NPRM proposing to revise the employment history investigation airline issued media. Two commenters
requirements for an Employment entails a review of the employment state that if an individual has airline
History, Verification and CrLmlnal record of the individual for the past 10 issued access media, that media should
Records Check in §§ 107.31 and 108.33 years, and verification of the most allow access to SIDAs regardless of
(62 FR 13262). In the notice the FAA recent 5 years of employment. This whether it was issued at the individual's
proposed to extend the requirement for portion of the employment history home airport. One commenteT states
employment history investigations to investigation may be performed by an that flight crewmembers should be able
persons who perform checkpoint airport user, or in the case of air carriers to use their company identification for
screening functions at airports and their by a screening company. Part2 of the access to the SIDA. Another commenter
supervisors. The addition of screeners investigation is a fingerprint based states that all air crews should be
only affects part 108. The FAA also criminal record check. If Part 1 reveals required to carry airline issued media
proposed to require airport operators certain questionable items (triggers), and that the background checks and
and air carriers to audit the employment such as an unexplained 12 month gap audit provisions should apply to such
history investigations that they perform in employment, Part 2 must be media.
under §§ 107.31 and 108.33, performed. It is important to understand One commenter su88e_ that the lO-
respectively, that Part2 of the investigation only year background check apply to issuing

A new term appears in this final rule. occurs if there is a triggering event officers of airport tenants and
The NPRM used the term "tenant." The discovered during Part I of the contractors, including screening
FAA determined that the term "tenant" investigation and the employer and the companies.
was not accurate for the purposes of individual agree to go forward with the One commenter suggests that airport
proposed § 107.31. The FA.Ahas fingerprint check. If the airport user tenant service providers should be
defined the new term "airport user" for chooses not to continue, or if the allowed to voluntarily obtain a certified
the purposes of § 107.31 only. "Airport individual when requested chooses not standard security plan from the FAA in
user" means those employers, not to submit fingerprints, then the the same manner currently available to
subiect to § 108.33, whose employees employment history investigation will freight forwarders and cooperative
seek unescorted access privileges to the stop and the individual will not be shipper's associations. Such an
SIDA. An airport user may include eLigible for unescorted SIDA access or to approach would allow the security
those companies that do not have perform or supervise screening programs of tenants to be certified by
business offices at the airport, but functions, the FAA in the same manner as an air
require access to the airport's SIDA. carrier's, thereby strealD|ining the
Screeners are the responsibility of air l_'scussion of Comments administrative process for airport
carriers. A total of 27 comments were received contractors and their tenants.

The FAA received 27 comments on in response to the NPRM.Commenters FAA Response: It is the FAA's intent
the NPRM. A summary of those include airport operators, air carriers that the current practice of recognizing
comments and an explanation of and their respective associations, pilot air carrier media by various airport
changes made in the final rule in associations, cargo companies, operators as "airport approved" media
response to those comments appear screening companies, and food service be continued. The purpose of
below under "Discussion of companies. While most commenters § 108.33(a)(2} is to maintain the current
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practice and to ensure those air carrier and on-the-job observation. According § 108.33(a}(2}, the FAA confirms that it
employees who are extended such to these commenters, the proposed is not retroactive. This change was
privileges have also undergone the same requirement would add unnecessary proposed in the NPRMand will become
employment history investigation as costs and paperwork without increasing effective upon the effective date of this
others who have SIDA access, aviation security. The commenters final rule.

The FAA does not require the creation believe these individuals should be in response to the commenter

of an "issuin s officer" nor is there a 8randfathered into the final rule at its questionin S whether {he 8randfatherin 8
clear understanding of what exactly the effective date. provisions of the access investigation
job duties are for a person holding such Two commenters, Airports Council still apply, this rule does not change
a position. Since the airport operator is International and American Association that grandfather provision. Those
the only approval authority for srantin 8 of Airport Executives (ACI-NA and individuals havin s unescorted access
unescorted access the regulation covers AAAE), state that airports which have prior to 1anuary 31, 1996, were
those that might be grantin8 such access proactively applied § 107.31 to security grandfathered and this status will
on behalf of the airport. Sevend airport screeners should not have to reissue/ continue.

operators are reque_n_ that airport revalidate access media nor do a second 3. Employment History lnvestiw, tion
users limit the number of persons who ba_und investigation for these {§§ I07.31(b)(1) and 10&33(bX_))may sign a certification on behalf of that screeners.
company. This makes sense from ALPA states that the current rule The FAA proposed replacing the term
operational standpoint; however; it is applies only to those individ-,ds "access investigation" with
FAA's view that this representation is seekin 8 authorization for unescorted "employment history investigation,"
only indicating the investigation has access privileges, and not to those who The 10-year employment history review
been conducted. The representative is were employed before January 31, 1996. and the 5-year verification requirements
not granting unescorted access on behalf One commenter requests clarification would remain unr*hAnaed, aJthotl_h the
of the airport operator. If in fact the that § 108.33(a)(2) is not a retroactive scope of application would be expanded
airport user's representative is 8rantin 8 requirement, to include screeners and supervisors
of authorizin 8 unescorted access, the One commenter states that it should regulated under § 108.33(a)(3).
rule requires an employment history be made clear that § 108.33(a)(2), While one commenter supports the
investigation for this person under extending background investigation to terminology change, another
§ 107.31(a). each individual who is issued an air recommends that the e0dsting

The NPRM was published to address carrier identification badge that is terminology, "access investigation" be
employment history investigations end accepted by an airport for unescorted retained because it is understood that
not for addressing the creation of tenant access, applies only to flight the rule applies to those who may not
security programs; therefore the final crewmembers and other employees have access to the SIDA. Also, this
rule does not address such programs, hired after the effective date. A change would increase paperwork costs,
This issue was addressed in the Airport retroactive application would impose as well as tl_tinlna com.
Security (62 FR41760) and _ very significant s_ministretive burdens This commenter further states that the
Operator Security (62 FR 41730} NPRMs and costs on carriers, workforoe will experience stress and
and will be further addressed in Another commenter states that fatigue due to the delays from expended
subsequent documents resulting from employees with access to the SIDA were background checks. This, in turn, will
the NPRMs for Airport and Aircra_ grendfathered when the Access result in more safety problems, as well
Operator Secu_'ty. Investigation rule went into effect, as the movement of potential workers

The FAA wiU continue to evaluate all therefore, the time frame for compliance away from this industry and towards
elements of the civil aviation security with the proposed rule should be comparable paying jobs with no such
system to determine if furtherch,mo_s shortened, delays.
are warranted. FAA Response: The FAA has One commenter recommends that

reconsidered its proposal to require checkpoint screeners undergo the same
2. Grandfatherin8 of Current Employees currently employed screeners to employment backsmund investigations
(§§ 108.33(a) (3) and (4)) undergo the employment history as regular law enforcement officers

The FAA proposed that all soreenm investigation. The FAA agrees with the including performanc8 Ofa criminal
hired after the effective date of the new commenters who state that requiring record check both on National Crime
regulations would be required to have employment history investigations of Information Center (NCIC)and local
an employment history investigation current screenin 8 personnel and records.
(§ 108.33(a)(3}}. Retroactive hackemund supervisors who have already NATA says that the FAA must clarify
checks were pmpomd in § 108.33(a)(4J undergone a S-year verification check which carrier would be responsible for
for individuals who were hired before and on-the-job observation would add conducting the required checks in cases
the effective date of the rule and who more costs and paperwork without where several carriers share a security
remain employed for a year after the providing a comparable increase in checkpoint. The commenter also seeks
effective date. airport security. Further, becamm of the clarification in cases where control of

A number of commenters, inc|udin 8 typic.a]]y high turnover rates, much of the checkpoint ehnn_ts fzom one carrier
National Air Transportation Association the screener population will have been to another.
(NATA), Regional Airline Association subjected to the expanded employment FAA Respond: In response to
(RAA), Air Transport Association of history investigation within a relatively comments that the term "access
America (ATA), and Air Line Pilots short period. Therefore, the FAA investigation" not be _hn, ged due to the
Association (ALPA), say that requiring concludes that air transportation costs of ehAn_n_ application forms end
employment backsmund checks on security does not require the retroactive retraining personnel on the terminology,
current screenin_personnel and application of this rule to current the FAA did not and is not currently
supervisors is not justified because screeners end their supervisors, requiring a title be placed on any
these employees have already In response to the commenter regulated parties application. The FAA
undergone a 5-yesr verification check requesting clarification about purposely did not require the
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developmentofanynew formswiththe 4.DisqualifyingCrimes{§§107.31{b)(2}determlningifadisqualifyingcrimehas
AccessInvestigation,butindicatedthe and I08.33{b)(2) beencommitted.

requiredin/ormationcouldbeaddedto The FA.Adidnotproposeanychanges NATA _ddsthatformeremployers
theemployers'currentapplications, tothelistofdisqualifyingcrimes; willlimittheemployeeinformation
This final rule adopts the language as however, some commenters requested they provide out of fear of lawsuits from
proposed, changes to the list of disqualifying employees originating from the transfer

In response to the commantsl" who crimes. Of l_cords, and that would be
believes that the workforca would Commenters recommend that the list counterproductive to enhanced security.

experience stress and fati_e due to of disqualifyin s crimes be expanded to Several commentate, including ACI-
delays from the expanded background include the manufacture, possession NA and AAAE, request that the FAA
checks, the FAA does not agree that and use of controlled substances and clarify the employment verification
these requirements will result in delays crimes suchasstrongarm robbery, theR, process and state what it considers to be
that might cause stmas on the industry, auto theft, and burglary in order to more acceptable verification. These
The employment history investigations closely mirror the crimes listed in Part commonters recommend that the
have not been expanded and the process I of the Uniform Crime Reporting Act. employment verification process be
remains the same as it was before. The One commenter _ that any standar_t_t to ensure constancy
new population being added to the 10- felony conviction or arrest should among FAA regional security offices.
year investigation will soon ftnd the preclude employment in security
process routine and will view it as checkpoint positions. FAA Response: The proposed rule
another step to take prior to performing FAA Response: The FAA did not language has been modified in the final
screener functions, propose and is not expanding the list of rule to refer to the first stage of the

In n_onse to the comment d__ crimesin this final rule. If employmenthistory invee_tgation,
requesting that screeners undergo the regulated partiee Wantto add anyth!no paragraph (C){1)--(4)as Part 1. Paragraph
same beck4Found check as law to their pre-employmant standards they (c)(1) lists the in/ormation that the
enforcement officers, the FAA does not may do so. Tim FAA is aware that individual must provide on the
equate screeners with law enforcement several airport operators and air carriers application.
officers. Additionally, the FAA notes regularly conduct local cldm_nll record The _ rule do@sr_tir@ the airport
that regulated parties are fxee to checks and it is under the authority of operator to verify the information on the
determine, within the law, any standard state or local law that such checks are most recent 5 years of employment
pre-employment q,-,!tflcations deemed conducted. The FAA encourages the history. The airport operator is
necessary for their needs. Alter an recognition by all employing parties of responsible for ensuring that the
individual has successfully met those the distinction between their pre- verification has been completed. The
rsquinsments, then the individual employment standards and verification is a portion of the
would be subject to the FAA regulations qualifications, which are separate from investigative process. The verification
that apply to the position. FAA regulations, may be completed by the airport user,

In response to NATA's concern about which the airport operator may accept
several carriers having responsibility at 5. Investigative Steps (§§ 107.31(c) and through the certification.

one checkpoint, the FAA assures the 108.33(c) There are many avenues that may be
commenter that these situations will be The FAA proposed no substantive used in the verification process. The fact
handled in the same manner they are changes to these sections, however, one that the applicant's former supervisor is
currently being addressed for other commenter requests that the FAA clarify not available does not mean that the
regulatory issues. The FAA will rely on the language of proposed § 107.31(c)(4), owner or other supervisors of the
the air carriers,their principal security which requires the airport operator to company could not vouch for the
inspectors, and local FAA agents to verify the information on the most applicant. Parsons other than the
continue to determine the best methods recent 5 years of employment history, immediate supervisor presumably have
to address compliance with these The commnnter believes that the airport access to company employment records.
regulations, operator is required to have final

The FAA has clarified in the final rula ruponsibility for this function but is not It is unclear to the FAA whyformer
the requirements in §§ 107.31Co)(1}and required to verify every sinale employers are hesitant to provide past
108.33(b}(1) by'expll;nlno that this background investigation done by employment dates. It is not known to be
portion of the employment history employers, a basis for a lawsuit to confirm
investigations be referred to as Part 1. /'mother commenter states that the employment dates. The FAA suspects
Part 1, which is the 10-year employment current employment verification process that liability issues arise when there are
history and S-year verification, must is not effective because of the high more t)_,,njust past employment dates
always be conducted. Forreasons turnover rate in the indush'y. It is that are being requested. To be in
discussed in section 6 of the Discusaion difficult and Hme cons-re!ha to verify if compliance with this regulation only
of comments, the National Crime an applicant's supervisor has left the the confirmation of employment dates is
Information Center (NCIC)is not company, required. The employment history
available for implamantin 8 this rule. For these masons and because the rude information required by this final rule

Part 2 of the 10-year employment in intended to prevent individuals, from former employers is the same as
investigation is addressed in convicted of disqualifyin 8 crimes fxom required by the current rule.
§§ 107,31(c)(5) and 108.33(c)(5). Part 2 obtslnin_ access to the SIDA or from This final rule was not intended to
consists of the criminal records check performing security functions, NATA address the specifics of the verification
and is required only when a triter has recommends that verifications be used process. Future FAA guidance may be
been met, but will not be conducted to ascertain that an individual was not provided in another forum in order to
unless both the employer and the incarcerated in each one-year period, respond to the questions pertaining to
affected individual agree to proceed This will allow affected companies to the verification process and acceptable
with the process, meet the intent of the regulations by documentation.
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6.Triggers/FBl Fingerprint Check enoughthat theregulatedpartiesarenot Severalcommentersbroughtup the
(§§ I07.31(c)(5) and 10&33(c)(5}) to submit fingerprints fora criminal _ of the NCIC. Title 49 U.S.C.§ 44936

The FAA proposedonly an _kiitorial recordunlesssuch action has been statesthat "if the Administratorrequires
change to the list of"triggers." No triggered by one of the conditions listed an identification and criminal record
additions to the currant criteria were in §§ 107.31(c}(5) and 108.33{c)(5). check, to be conducted by the Attorney
proposed. - However, even witha triggering event General, as part of an investigation

NATA states that if the airport tenant the criminal record check may not occur under this section, the Administrator
who is hiring an individual, covered by if either the employer or the employee/ she)} designate an individualto obtain
the background check rule, does not potential employee chooses not to 8o fingerprints and submit those
receive any of the FBI information, how forward with the process, fingerprints t6 the Attorney General."
can that airport tenant employer be In order to assist those seeking to There was not and there still is not any
"protected * * * from future liability?" understand this regulation the final rule intention of conflnnin 8 criminal records
For example, if a potential employee has has been emended to reference the by name alone. As previously noted by
no disqualif3dng crimas, but has several fingerprinting process of the the FAA and the FBLthe um of NCIC
convictions for theft, the business employment history investigation as is not a d/,flnitive means of
wanting to him this person as a baggage Part 2. If Part2 of the employment identification end is not authorized to
handier would be unaware of this history investigation occurs, only part satisfy the requirements of this rule.
record. 107 airport operators or part 108 air 7. individual Notification {§§ 107.31{d)

One commenter advises the FAA that carriers are statutorily permitted to and 108.33(d))
a criminal I_OrdS check does not request a comparison of fingerprints
provide information on individuals who against criminal files maintained by the The FAA proposed requiring the
have resided outside the U.S. FBI. Airport users or scmenin 8 regulated party to identify a point of

Several commenters state that the 54- companies who wish to proceed with a contact when it notifies an individual
day estimate for the FBIflnprprint crimln-I record check for employees or that a criminal records check will need
check is excessive and costly. One potential employees will make such a to be conducted.
commenter says that the FAA should request of the FAA through the One commenter recommends that this
ensure that the flnuerprint check is appropriate airport operator or the air section specify how the
completed within 30 days. Another carder, individual should be notified prior to
commenter adds that after 30 days it is The FAA has changed the wording in commencing the crimtmt} recordB check,i.e., should notification be in writin 8
no longer viable to keep a new hire on these sections to acknowledge that not and be acknowledged by the affected
its payroll doin8 work that does not everyone has a criminal record. The
require unescorted SIDA access, final rule effects that the submission of individual in writing and by signature.

FAA Response: As stated, the fingerprints areonce collected will be FAA Response: The FAA believes thatoral notification shouldbe adequate, but
proposal did not change the compared with the FBI's criminal files understands that soma regulated parties
requirements other than extend them to to see if a match exists and a criminal may choose to handle such a matter
screeners and screener supervisors, record is available, with written notification and

In response to the commenter The FAA agrees with commenters acknowledgement by the affected
requesting access to FBI criminal who indicate the turnaround time for individual. This business decision is not
records information for airport tenants, receiving record information is too long. appropriate for and will not be
the FBI does not allow such access. The The FAA will continue in its attempts addressed in this final rule.
FBI criminal record information may be to ensure a speedy return for all
used only for the purposes of this rule fingerprint cards submitted. The FAA is 8. Fingerprint Processing (§§ 107.31(e)
as stated in § 107.31(i). The FAA does confident that once an automated and 108.33(e))
not have the statutory authority to fingerprint processing system is fully The FAA proposed changing
provide access to FBIcriminal records implemented, the turnaround time will paragraph (e)(1) (formerly paragraph
to anyone other than air carriers and greatly improve. The FBI has indicated (i}(1)} to clarify that only fingerprint
airport operator, to the White House Commission on _r_ approved by the FBIand issued by

In response to the commenter stating Aviation Safety and Security that the the FAA may be submitted. A change to
that a criminal records check does not turnaround time will be at most seven paragraph (e)(5) was proposed to reflect
provide information on individuals who days. the increase in the processing cost. The
have resided outside the U,S., the FAA The FAA will keep the regulated proposed paragraphdid not state an
agraes with respect to convictions in parties abreast of any developments actual dollar amount. The FAA also
foreign countries. The c_imina] r_ords regarding the automated processing, proposed that the applicable fee would
check will provide information on Clearinghouse services may be sought be provided through the local FAA
individuals convicted in the U.S. of by the FAA to assist those regulated security, offices.
crimes regardless of where they parties who will be transitioning to ACI-NA and AAAE state that the first
currently reside. If an individual has automated fingerprint processing. The sentence of § 107.31(e) should read "If
been convicted of a crime outside the FBI determines the cost of processing finger-print based criminal history
U.S., obtaining that criminal record is fingerprints and will notify the FAA of check is requlmd pursuant to paragraph
beyond the FAA's current statutory any cost increases. The FAA wiU in turn (c)(5), the airport operator * * * *", to
authority, notify the regulated parties of those ensure that it is understood that

The FAA has received many costs. For further discussion of this fingerprints do not need to be taken
telephone calls regarding the current issue, see the Regulatory Evaluation. until indicated by one of the triggers.
§§ 107.31(c)(5) and 108.33(c)(5). Many Regardless of the fingerprint The same commenter states that
believe the employer is directed or processing utilized, either through obtA|ning fingerprints under the direct
authorized to conduct a criminal electronic transmission or not. the observation of the airport operator or
records check of all employees/potential requirements of §§ 107.31(c)(5} and law enforcement officer is inconvenient
employees.The FAA cannotstress 108.33(c){5)remainthesame. forthoseairportswithouton-site
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facilities. It should be acceptable to 9. Determination of Arrest Status related to requesting, processing,
utilize local police department (§5107.31(f) and 108.33(f)) maintaining and destroying criminal

personnel whose activities and expertise The proposed rule made no changes records.
are acceptable by local, state and federal to the current requirements in Several commenters, including ACI-
courts. §5 107.31(f) (formerly paragraph (j)) and NA and'AAAE, disagree with the

Two commentsrs, including ACI-NA 108.33(f]. No comments were received proposal requirin$ criminal record
and AAAE, express concern that FAA on these requirements, responsibilities to be carried out by
local offices might add chR_es to the direct airport operator employees,
rate of processing fingarprints. One of 10. Corrective Action by Individuals excludin 8 contract personnel. One
the commenters proposes that a fiat rate (55107.31(h) and 108.33(h)) commenter states that this proposa/will

be retained or that changes in the future The FAA proposed no substantive prevent airports from continuing to use
be implemented only after a public changes to 5§ 107.31(]1} (formerly law enforcement officers, which clearly
hearing or formal consultation with air § 107,31(k)) and 108.33(h) (formerly does not compromise security.
carriers. § I08.33(g)). No comments were The same commenters state that

One commenter state_ that the FAA received on these requirements, precludln_ the use of contractors will
and FBI should work together to impinge upon die airport operator's
expedite development of and direct 11. Employment Status White Awaitin 8 authority to carry out a federal mandate
access to the FBI's Integreted Automated CriminAl record Checks (5§ 107.31(j) in a confidential, efficient and economic
Fingerprint Identification System and 108.33(j)) m+,nner.

(IAFIS) by law enforcement agencies The FAA proposed for 5108.33(j) that One commenter petitions the FAA to
supporting airports, those individuals applying for scr_n|ng request reconsideration by the FBI andto str/ke this limitation-

FAA Response: The lead-in sentence functions and sc_menin8 supervisory ACI-NA and AAAE request that the
of §§ 107.31(e} and 108.33(e) has been positions would not make independent regulation contain an acceptable methodchansed in the final rule to clarify that judgments until their employment of destruction of criminal and
the fingerprint processing requirements history investigations are completed
must be complied with "if a fingerprint which includes a crimlm, I record check employment background investigation
comparison is necessary" under if needed. Sections 107.31(j) and files.
§§ 107.31(c)(5) and 108.33(c)(5). A NATA recommends that the FAA
fingerprint comparison, Part 2 of the 108.33(j) simply restate the current "seek the same legislative solutions as
employment history investigation, is requirement to escort those who are found in the Pilot Records Act" to
required only if one of the triggering seeking, but have not yet been cleared protect past and prospective employers
conditions occurs in Part 1 of the for unescorted SIDA access, subject to liability that is associated
employment history investigation. Severe] commemers express concern with the sharing of sensitive

Local police departments are that esconin 8 newly hired workers who information.
considered law enforcement officers and are awaiting clearance will put a burden One cornrnenter asks if the airport
by current regulation may assist in the on current employees, especially if operator must obtain records for only
collection of fingerprints. This option staffing shortages occur, those employees of tenants who have
has not been changed in the final rule. One commenter says that the meaning had the crlminal record checks

As stated earlier the designated rate of § 108.33(j)(2), "* * * applicants performed or for all employees of
for processing each fingerprint card is * * * must not exercise any tenants with SIDA access.
determined by the FBI, conveyed to the independent judgments regarding those Another commenter states that the
FAA and will be passed on to the functions" is unclear and that it should NPRM should be more specific in
regulated parties. The FAA does not add be rewritten.
any of its own administrative costs or FAA Response: The FAA believes that defining "where the air carrier'sresponsibility for file maintenance
user fees. When the FBI determines an some commenters have misunderstood be_s and the airport operator's ends."
increase is necessary it will formally the requirements for initiating a Also clarification is needed about
notify the FAA. The FAA national criminal record check. Only those whether the air carrier or airport
headquarters will receive information persons who meet at least one of the operator will be responsible for
on fees end forward it to the regulated triggers are required to submit maintaining the files of an air carriers'
parties via the local security field fingerprints for a crimln_d record check sub-contractors and sub-tensnts.
offices. The cost is determined by the (Part 2) in order to further pursue their FAd Response: In response to
FBI and is not negotiable, considerations for performing screening commenters' desire to use contractors

The purpose of herin 8 the local FAA functions. The FAA assumes this will the FAA has not changed the final rule
security offices advise the regulated not be the typical case. If the individual concerning the hanrl]in_ of criminal
parties of the fee is to prevent the need has no need for criminal record check, records by direct employees only. The
to go through the prolonged process of then the only waitin 8 period is for the information contained in the criminal
rulemAklng to make such an completion of the employment history records is under the custody of the FBI
announcement. Fees are periodically verification portion (Part 1). and they determine how the information

In response to the request for clarifyin8 the will be hRndled. The FAA has been in
changed by the entities providing the language that screeners "shall not exercise
services, any independent judgmantL ..... , the contact with the FBI to confirm this

Regarding the comment on providing FAA refers the comrnenter tOthat portion of limitation regarding the handling by
expedited access to law enforcement the security program dealing with initial direct employees. The FBI restrictions
agencies supportin 8 airports to the FBI's training of screeners forfurther clarification, are contained in FBI regulations and
IAFIS, the FAA is aware such work is modifications to FBI interpretations are
in progress. However, the law 12. Recordkeeping (§51.07.31{k) and not currently being considered.
enforcement officer's access to IAFIS 108.33(k}) Furthermore, with respect to using
exists for law enforcement purposes The FAA proposed that only direct contractors since the regulation requires
onlyand isnotaccessiblefor employeesofairportoperatorsand air a criminalrecordbe processedthrough
employment historyinvestisations, carriersmay carryoutresponsibilities theFAA itremainsunclearwhat
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services a contractor is providln 8 to the screeners requiring unescortedaccess, of SIDA access would probably result in
regulated parties that are necessary for that Part I of the employment history the loss of the employee's job.
compliance with this regulation, investigation wi]/be maintained by the The commenter also questions if the

In response to the comment about air carriers. Additionally. air carriers are FAA is requirin8 that a finprprint
destruction of criminal records the FBI required to conduct self-audits and they check be done on individuals to
does not currently have a standard are subject to regulatory audits investiaate felony convictions that may
regarding the destruction of throe performed by the FAA. These audits are have occurred after the initial
records. With respect to destruction of intended to assist air carriers with employment check.
employment history Investigation flies compliance regm_ug thisrule. Only air FAA Response: The commenter is
the FAA does not generally prescribe carriers, and not airport operators, have incorrect as there i8 potential for e civil
mMnl of destroying recorrk no longer the regulatory responsibility to conduct penalty under 14 CFRpart 13 on this
necessary for regulatory compliance, employment history investigations on section as well as on all sections of the
Discussion with the local FAA offices individuals seekin8 to perform security regulations.
might be beneficial to determine a screenln8 functions under this rule. The FAA understands that
means of appropriately dmtmytn 8 both In this fl,_-} rule the airport operator individuals who report themselves will
typos of records. "'-'_ must, at the time it accepts a lose thair.unescorted access privileges.

With respect to NATA's osrt/flcation, collect the completed The FAA also is aware of the potentialrecommeadation the FAA doos not
investigetive file and either maintain _" for obteinin 8 other positions at the

consider the information needed for this delegate through the certification, the airport that donot require uneacorted
regulation to be sensitive. This rule only maintenance responsibility to the acceu privileges, many times with the
addresses the collection and airport user. If the airport user same employer. The same may not be
confirmation of employment dates, maintains the investisative file the rule true with those individuals seeking
which are generally not considered requires the airport operator to conduct poeilioas as screeners.
confidential information. The FAA does a preliminary review of the file to There is no regulatory authority to
not agree that information required for ascertain that it i8 complete. The request nor is there a mauletory
this regulation necessitates la_'slatlon, preliminary review would lead to the responsibility to ohtein a fingerprintAdditionally, the contents of the rejection and return of those files that
investigettve files should contain only appear to be incomplete. Any rejections based criminal record check after the
the information required for comp}iance due to incompleteness should in no way initial employment check has been
with this regulation. No personnel inhibit re-subm_,/_'ons by the airport completed. However, the airport
related materials, such as insurance user after the application has been operator and air carrier are obligated to
papers or trainin$ records need be completed. The preliminary review is comply with §§ 107.31(e)(2) and
included in the investigetive file or different from the auditin 8 process 108.33(e)(2) to determine i/them is a
other information which miaht be where the investigetive file is assessed conviction. The FAA would also point
construed as sensitive. The airport user for accuracy and confirmation that the out that a conviction of a felony is not
is strongly encouraged to redact information was verified, automatically diuluali/yins. Only aconviction of one of the crimes listed in
information in the investigetive files The airport operator may accept a
that is not related to the requirements of certification from the air carrier, but §§ 107.31(b)_2) and 108.33(b)(2) is
this regulation. The FAA believes that if need not receive the investigative file. disqualifyin&
only the information required for The air carrier is separately responsible In this final rule the FAA added
compliance with this regulation is under § 108,33 for main_ 8 § 107.31(p)(1) which also requires
contained in the investigative file, then appropriate employment investigative airport users to notify the airport
any concerns about l/ability issues files, operator if information becomes
would be resolved. There is no available to them regerdin8 a possible
requ/mment that the airport user 13. Continuing Responsibilities conviction of a disquali/y_ crime of
provide original paperwork to the (§§ 107.31(1) and 108.33(1)) one of their employees.
airport operator, however, the The FAA proposed that individuals 14. Exceptions (§ 107.31(m))
paperwork provided must be a truthful who have been cleared for screening or
rendition of the record, supervisory functions or unescorted The FAA proposed that the exception

The comment _ clarification SIDA access wi}] be obligated to report to the employment backamund
on the maintenance of flies for those themselves to their employer if they ere investiaation requirement for
contracted by the air carriers has been subsequently convicted of any individuals who have underaone a U.S.
addressed in this ftMI rule. The FAA disqualifying crime The FAA also Customs Service bec]q_und
specifically holds the aircarrier proposed that the tenant or contractor investigation would no longer be
responsible for the acrs.mlna companies employer must report to the airport recognized.
it h/ros to perform its scre, mtn, operator Orthe air carrier that an One commentor SU88eStS that the
functions. The air carriermay delegate individual may have a possible proposal to remove the Customs
the performance and maintenance of conviction of a _ crime, exception should reenlt in a coordinated
Part I of the employment history Additionally the FAA proposed that effort between the Customs Service and
inveetisation files to screenin 8 once the airport operator or air carrier the FAA to create one investigetion
companies but the air carriers remain receives this information it must proce_ that would meet the
responsible for compliance with this determine the status of the conviction requimmants of both agencies.
final rule. Only the air carrier's direct and take appropriate action if the NATA states that the removal of the
employees are to maintain Part2 conviction is confirmed, exception will result in a redundant
investigative files. One commenter states that this check for many employees requiring

For clarification on the maintenance proposal is meA,inSlass because it SIDA access that also operate in
of flies the FAA would like to point out imposes no penalty on the individual Customs areas. NATA adds that the
for those airport operators who accept for noncompliance. The employee has FAA needs to provide further
clarification fromair carriers, for more incentive not to report since a loss explanation why the Customs
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background check no longer meets the tenants should maintain their employee " One commenter raises the issue of

requirementsofthe FAA regulations, background checkrecordsata location discriminationagainstforeignflags
ACI-NA and AAAE agreewith the intheairportwhere theywillbe sinceunder § I07.31(n}only foreignair

removal oftheCustoms exceptionand availableforrandom inspectionsby the carriersand tenantswould be required
statesthattheFAA shouldclarifythat a_rt operatororFAA. toprovidean entireemployment
a new background check isnot Two commenters statethatrequiring background investigationfile.The
necessary for those individuals who the airport operator to maintain and commenter asks whether this Will be an
were authorized through acceptance of control written records for air carriers automatic audit of all foreign air carrier
the Customs Service background check and their contractors is redundant since submissions.
before this rule takes effect, air carriers are required under One commenter asks if the airport

FAA Response: Since publication of § 108.33(m)(1) to have such files operator must obtain records for only
the unescorted access privilege rule the available on-airport, those employees of tenants who have
FAA has determined that the Customs A commenter states that airport had the criminal records check

Service background checks are not operators should not be responsible for performed or for all employees of
performed in a standard manner" foreign air carrier compliance and that tenants With SIDA access.
nationally. Customs regulations do the FAA should audit part 129 Another commenter states that the
allow for variation. The FAA has made operators. In addition, the FAA should NPRM is confusing because § 107.31(k)
the determination that due to the audit and hold accountable tenants with appears to require airport operators to
variation within the Customs Service approved Tenant Agreements. retain air carrier employment
the FAA will no longer recognize the One commenter raises the issue of application and background
background checks performed by the discern!nation egain_ foreign flap investigation veld.flcation records, while
Customs Service. since under § 107.31(n) only foreign air § 107.31(n)|2) seems to require only

Since the Customs Service and the carriers and tenants would be required completed tenant employment
FAA serve different functions having to provide an entire employment background investigation files to be
different missions and obligations it is background investigation file. The obtained by the airport operator.
unlikely that tha two agencies could commenter asks whether this will be an A commenter requests that the FAA
mesh their requirements for one automatic audit of all foreign air carrier clarify that ff the file is incomplete and
background investigation, submissions, rejected, there is no liability for loss of

Those individuals who were granted One commenter asks ff the airport employment caused by the airport
unescorted access based on the Customs operator must obtain records for only operator's action.
background check prior to the effective those employees of tenants who have A commenter asks whether the
date of this rule will be grandfathered as had the criminal records check original background investigation file or
noted in § 107.31{m)(4). performed or for all employees of merely a copy should be submitted to

tenants With SIDA access, the airport operator and asks "[i]f the
15. Investigations by Air Carriers and Another commenter states that the original is submitted, will this then
Tenants (§ 107.31(n)) NPRM is confusing because § 107.31(k) relieve the carrier of the audit by the

The FAA proposed that when tha appears to require airport operators to FAA?"
airport operator chooses to accept a retain air carrier employment Another comm_nter states that the
tenant's certification the airport operator application and background rule should be modified to require
must collect and maintain the entire investigation verification records, while airportoperators to accept the air
employment history investigation file. § 107.31(n}(2) seems to require only carrier's certification that a background

Several commenters oppose the completed tenant check has been performed. This
proposal that airport operators collect RA_ recommends that the employer commenter adds that with the adoption
and maintain the entire history maintain a copy of the background of § 108.14 carriers are fully liable for
background investigation files because it employment investigation files at a falsification. Carriers should only have
would impose substantial central location while making them to conform to a single set of regulations
administrative, filing, storage, and cost available for FAA audit. This would rather than different requirements of
burdens on the airport operator, while meet the needs of the FAA and protect different requirements at different
offering minimal security justification, the privacy of individual employees. " rts.

ACI-NA and AAAE state that this Other commenters suggest that airport a_ Response: In response to
requirement will make the airport tenants should maintain their employee commenters who say they will suffer
operator liable for these records and background check records at a location economic hardship if they are required
their accuracy, which should be the in the airport where they will be to maintain the employment history
responsibility of the air carriers and available for random inspections by the files for all person granted unescorted
tenants, airport operator or FAA. access, the FAA has modified these

A commenter states that the proposal Two commentera state that requiring requirements in the final rule. When an
would require the dissemination of the airport operator to maintain and airport operator has accepted an airport
confidential and personal information to control written records for air carriers user's certification, the airport operator
more than one hundred airports, and their cpntrectors is redundant since than conducts a preliminary review of
increasing the possibility of air carriers are required under the investigative files of those
unauthorized disclosure. § 108.33(m)(1) to have such files individuals who are named in the

RAA recommends that the employer avialable on-airport, certification. After the preliminary
maintain a copy of the background A commenter states that airport review of each employment history file
employment investigation files at a operators should not be responsible for the airport operator may return the file
central location while making them. foreign air carrier compliance and that to the airport user to maintain as agreed
available for FAA audit. This would the FAA should audit part 129 to in the certification. Consistent with
meet the needs of the FAA and protect operators. In addition, the FAA should common business practices, airport
the privacy of individual employees, audit and hold accountable tenants with users have the space, equipment, and
Other commenters suggest that airport approved Tenant Agreements. the personnel to handle their normal
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employment application paperwork, an employment history investigation on control the employment background
This rule requires certain information be an individual seeking unescorted access investigation files of individuals for
collected for compliance with Part 1 of and at the discretion of the airport whom the air carrier conducts
the investigative process. The FAA has operator to accept it. The airport investigations, including screeners and
viewed examples where the needed operator will conduct the procedures their supervisors.
information is provided in 4 pages or associated with Part2 requirements for Comments received on proposed
less. Therefore the FAA is confident that the part 129 air carriers, as it will do for §§ 107.31(o)(1) and (2) and 108.33[m)
the airport user will not experience any other airport users, are as follows:
additional burden in maintaining the in response to the comment that there ACI-NA and AAAE states thai the
paperwork required. Providing the is discrimination against foreign air ASC should be permitted to designate
airport user with the opportunity to carriers the FAA emphasizes that all other airport security staff or security
maintain Part 1 of the investigative file investigative files axe subject to audits contractor staff to fulfill the ASC role.
should alleviate anyone's concern about by the FAA to ascertain compliance The commenter states that it is not
liability. Given the requirements of this with the regulation, feasible at many airports for one or two
regulation the required investigative file Another commenter expressed individuals to accomplish these tasks
will lack confidential and personal concern about incomplete or rejected and, therefore recommends that the
information normally associated with files. In such instances the airport words "or designee" be Inserted after
employment applications, operator should advise the airport user "Airport Security Coordinator" in

It is true, however, that Part2 of the that the paperwork is incomplete so that § 107.31(o)(1) and (2).
employment history investigation, when the airport user and the affected The same commenter states that
required, will be conducted for the individual would then have an airport tenants should be regulated
airport users entirely by the airport opportunity to complete the paperwork, directly by the FAA rather than laying

The air carriers are reminded that there the entire security enforcementoperator. So there may in fact be |imited
filing for the airport operator; however is not obligation for the eL'port operators responsibility for them upon the airport
it would be far less than the NPRM had to accept certifications. The final rule operators.
pro_posed, states in § 107.31(n) that the operators The same commenter adds that the"

Two commenters misunderstood the are in compliance when they accept the "legal implications and liabilities
NTRM to state that the airport operators certification, associated with airport operating
would maintain the files of part 108 air Practical reasons dictate the municipalities, states or other entities
carriers. This is not the FAA's intent, employment history investigative files becoming involved in the employment
The airport operator is not expected to for screeners be located at the airport practices of private companies should
handle any air carrier investigative files and not the air carriers' corporate be fully explored."
kept in compliance with this rule. The offices. The main mason centers on Another commenter recommends that
airport operator is only expected to keep logistics. The files need to be available part 107 require airlines to declare a
the certification offered to them by the to local FAA agents with regulatory sponsor for the contractor who would be
part 108 air carriers regarding responsibility to inspect records for responsible for the background
unescorted access privileges. There is compliance, Each location should investigations, audits and maintenance
no expectation that the airport operator therefore have an air carrier of its files.
will conduct a preliminary review of the representative named to handle the Two commenters state that the
air carrier investigative files. The part sensitive issues that may arise relative proposed regulation does not clarify
108 air carriers as regulated parties will to Part 2 of the employment history who is responsible for ensuring that the
be responsible for all investigative files investigations, background Investigations and audits

pertaining to those individuals granted 16. Airport Operator/Air Carrier are completed for contractors andunescorted access, screening companies who service
The final rule also responds to Responsibilities (§§ 107,31(o)(1) and (2) several different airlines at the same

comments concerning foreign air and 108.33(m)(1) and (2)) airport. According to these comments, at
carriers. The FAA's policy does not The FAA proposed no changes to the many airports the responsibility of
discriminate against foreign air carriers, requirement that the airport operator contracting with a contractor falls on an
At the present time the FAA has no designate the airport security informal "consortium" of multiple
other means to reach the part 129 air coordinator (AS(:) responsible for carriers, or on individual airlines on a
carriers other than to view them as reviewing and controlling the results of rotating basis. The comments suggest
airport users and it is imperative that the employment background that the FAA treat screening companies
the security regulations apply to investigations and for serving as the in the same manner as other airport
everyone who has access to an airport, contact to receive notification from tenants by requiring each screening
Accordingly, the final rule allows more individuals of their intent to correct company to provide a certification
flexibility regarding the investigative their crlminal record. The FA.A directly to the airport operator.
files and offers relief to the part 129 air proposed changing §§ 107.31(8)(1) and A commenter suggests that the
carriers. The final rule will allow the (2) to §§ 107.31(o)(1) and (2). regulations include a provision
part 129 air carriers to maintain their The FAA proposed a new § 108.33(m). permitting the air carriers to review,
own employees' files but keeps in place Proposed paragraph (m)(1) would audit and exercise other oversight
the airport's authority to ensure only require the air carrier to designate an functions regarding the airport
those individuals who have been individual at each airport to control and operator's handling of the screener
properly vetted will have access to the maintain the employment background background investigations. This would
airport's SIDA. The final rule will investigation files for Individuals for allow the air_carriers to discharge their
eliminate the need for making copies of whom the air carrier has made a responsibility to maintain ultimate
the individual's employment certification to the airport operator, control of the screening function.
investigative file. The decision is up to Proposed paragraph (m)(2) would A commenter recommends that the
the part 129 air carrier to offer a require the air carrier to designate an FAA establish procedures for air carriers
certification regarding the completion of individual in its security program to to notify the FAA of central locations
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where recordsaremaintained;designate regulationsapplytothoseseekingto clarifythatnothinginthisfinalrule

thecorporateofficeswhich maintainthe performspecificjobfunctions.Ifthe requiresorauthorizestheAirport
records;therequiredtomake the individualcannotfulfilla specificjob's AuthorityPolicetoauditscreener
recordsavailableforFAA inspection; requirements,incompliancewith the employment historyinvestigativefiles•
and be requiredtoauditthe federalregulation,thecompany may une commenter indicatedthe
employment background investigations,stillemploy theindividualinanother investigativefilesshouldbe the
A commenter raisedtheissueofthe capacity.Thereforetheemployabilityof responsibilityofthefirmthatconducts

threat of litigation against air carriers the individual rests with the private the background check. The FAA will
resulting from disclosure and states that company and not the airport operator, assume this comment concerns those
the files must be kept in a secure In addressing the comment about private companies that perform pre-
location in the air carrier's human sponsorship the FAA understands that employment background c,hecks for
resources office, some contractors may only seek airport users. If those companies are

A commenter states that storing the unescorted access for one carrier and for also performing Part I of the
background investigation files should be a short duration of time. The FAA's only employment history investigations for
the responsibility of the firm conducting concern is that one of the regulated this rule they are doing so at the request
the background check. Another parties must be responsible for those of the airport users. If the airport
commenter proposes that the individuals, operator has delegated the conduct of
employment background investigative In response to the two comments Part I of the employment history
records be kept on file by a FAA Central regarding the issue of who is Investigation to the airport user, then
Records Office to alleviate responsible for airport users the FAA the user, under certification, will
complications when a security cleared reiterates that the airport operators am mAintmin the files on behalf of the
person changes jobs. responsible for the security of the airport operator. This rule does not

Another commentar states that, if the airport. The air can'iers are responsible address any further delegation for the
FAA dec, ides to establish a certification for their direct employees end those maintenance of Part I files. If
program for screening companies, those screening.companies they hire to certifications are accepted by the airport
companies would be permitted to perform screening functions, operator certification requirements must
receive criminR] history information Furthermore, it is the airport operators' be met. The responsibility to delegate or
from the FBI and could maintain their responsibility to conduct the not delegate maintenance of the
own background information files. The employment history investigations to investigative files rests with the airport
commenter states that requiring the air perform the audits of any contractors operator.
carrier to receive personal and other than screeners. This regulation One commenter questioned why the
confidential criminal history allows the airport operator to consider FAA did not provide screening
information dealing with the employee contractors as airport users. This companies with the authority to receive
of another company is beth regulation likewise allows the airport criminal records. Screening companies
_sonable and unethical, operator to maintain the employment are not authorized to have such access

One commenter supports the proposal history files of those seeking unescorted by 49 U.S.C. 44936. This commenter
in § 108.33(m) that air carriers designate access if the airport operator so chooses, also believed it was "unreasonable and
an individual at each airport to maintain The FAA leaves to the discretion of the unethical" for a carrier to receive
and control employment background airport operator whether or not the air confidential criminal record information
investigation files. Currently carrier should take responsibility for on another company's employee. The
employment background audit attempts certain contractors, other than screeners. EAA does not agree with this comment.
by Air Authority police indicate that The FAA encourages discussion For a discussion of these issues see
records are us-_!ly maintained at each between the airport operators and the sections 6 and 12 of the Discussion of
airline general Office and are air carriers rsgardi_other air carrier Comments.
inaccessible or not available for a timely contractors. It was not the intent of the FAA in the
review. In response to which air carrier would unescorted access rule, nor is it the

One commenter states that the rule be responsible for screening companies intent of this rule, to require the airport
should be modified to require airport servicing multiple air carriers at one operators to review the employment
operators to accept the air carrier's airport the FAA suggests that the air history investigative files of air carrier
certification that a background check carriers use the same local procedures employees seeking unescorted access.
has been performed. Furthermore, with which are currently used for other The certification process was intended
the adoption of 14 CFR § 108.14 (sic), security compliance issues. If there is to handle the request and granting of
carriers are fully liable for falsification, reason to believe the same procedures unescorted access between air carriers
Carriers should only have to conform to cannot be used then it is recommended and airport operators. However, the
a single set of regulations rather than that all pertinent parties meet to FAA will not remove the airport
different requirements at different develop a new procedure which is operators' prerogative to protect its

• orts. satisfactory to all, just as was done to property. The FAA audits and the air
a_A Response: In response to the create the current procedures, carrier's self-audits should supply
comment about permitting designeea to It is the respons_ility of the air sufficient assurances that compliance
fulfill the role of ASC the FAA has carriers that hire screening companies to with this regulation is being met. The
already developed a policy for the use conduct, audit and exercise requisite FAA encourages airport operators to
of designess by ASCs. This policy oversight functions of the screening rely_ on the air carriers' certification.
remains in effect for this final rule. companies. The final rule states these The FAA has expanded the air

The FAA is unsure why ACI-NAA responsibilities in § 108.33. Since the carrier's responsibilities listed in
and AAAE believe the airport would be part 108 air carriers are charged with § 108.33(m}. This paragraph lists the
liable for "employment practices" of maintaining employment history points of contact required for
private companies. The private investigation files the FAA will work notifications and maintenance of Parts 1
company may, within certain limits, closely with them regarding the exact and 2 of the employment history
employ anyone it wishes. The federal location of the files. The FAA wishes to investigative files for both direct
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employees and screening company audits on employment history detailed discussion of these comments
employees, investigations. The FAA views self- and responses is contained in the full

auditing as a valuable tool which can regulatory evaluation in the docket for
17. Audits of Background Investigations assist the regulated party in effective this final rule.
{§§107.31(o}(4}and 108.33(m)(5}) rule implementation. The final rule a. Comments related to extending

Proposed § 107.31(o)(4) would require requires air carriers and airport c_mina] background checks/or
the airport operator to audit the operators to audit their employment screeners. Two commenters state that
employment background investigations history investigations. The self-audit the FAA's use of 54 days for the length
performed in accordance with this requirements apply to both Part 1 and of time to perform fingerprint checks
section, except those employment Part 2 of the employment history was underestimated. These commenters
background investigations of air carriers investigation, believe that the actual length of time is
certifying to the airport operator This final rule provides, in general longer, and should be reflected in the
compliance with § 108.33(b}. Proposed terms, information on audits to be costs.
§ 108.33(m)(5) would require the air conducted by regulated parties on Two commenters also state that the
carrier to audit the employment employment history investigations. The assumption, based on the historical
background investigations. The audit audit functions pertaining to the record, that only 0.4% of the applicants
process would be set forth in the air employment history investigations have would need to be fingerprinted and a
carrier approved security program, important security benefits; however, negligible amount would have a prior

Many comments were received on the for security reasons, the exact auditing criminal conviction was inaccurate.
audit requirements. Most of the procedures cannot be described in a These commenters believe, based on
comments expressed a concern that public document. Therefore the specific personal experience, that both estimates
entities should be required to audit only requirements regarding the audits will should be higher.
those investigations concerning their be proposed as amendments to the One commenter believes that the
own personnel, security programs, estimate of $55 for total staff time and

ATA and ACI-NA and AAAE believe supplies is too tow, given all that is
that the FAA should audit airport 18. General--Cargo and Baggage req.uired.
operators, air carriers, and screening Operations Two commenters request that the
companies, once they are FAA The FAA requested comments on FAA make clear who is paying the cost
certificated, independently for whether to expand the employment of fingerprint processing and that the
compliance with the regulations, history investigation requirement to local FAA offices are charging the
According to commentars, a FAA audit include persons who perform security correct rate.
would ensure that audit procedures do functions related to cargo and baggage One commenter, a catering company,
not vary among regions and agents, outside of the SIDA. In general, does not believe that escorting a new

Some commenters state that requiring commenters who responded to the hire for more than 30 days is viable.
regular audits of all background FAA's question opposed such an Another commenter, representing an
investigations would be time consuming expansion, and several stated that to airport, says that if the verbiage on
andcostlywith no corresponding includesucharequirementinafinal criminalhistorybackgroundcheck

increase in security: , rule would violate the Administrative document forms is changed, there
FAA Response:The FAA s intent is to Procedures Act. would be increased costsdue to

ensure a means of evaluating FAA Response: While Section 304 of paperwork changes.
employment history investigations the Act provides the Administrator with FAA Response: The FAA cannot
records and to confirm the validity and discretionary authority to require consider each airport's turnaround time
accuracy of the information they employment history investigations for individually, and will continue to use
contain, other individuals who exercise security the national average for purposes of

In addition to the self-audits, required functions associated with baggage or costing the rule. The FAA agrees that a
by 49 U.S.C. § 44936(a)(3}, the FAA will cargo, the FAA did not propose to 54 day processing time is too long, but
also be conducting audits of airport expand the requirement for such has no means at its disposal to shorten
operators, and air carriers. Screening investigations beyond checkpoint it.
companies will be audited by the screeners and their supervisors. As The rates used, of 0.4% and 0.0%,
responsible air carriers. FAA audits explained in the preamble to the were based on a review of the data on
when conducted on screening proposed rule most air carrier baggage the results of the first eight months of
companies will be considered as part of and cargo personnel currently have the cm'rent §§ 107.31 and 108.33, fTom
an audit on the respo_nsible air carrier, unescorted access to the SIDA and thus February through September 1996.

The FAA has carefully considered all are currently subject to access Neither commenter submitted any data
comments on the audit requirements, investigations, or documentation showing rates
Most of these comments are specific and If the FAA had received comments different than these, so the FAA will
apply to the self-audit procedures that supporting the inclusion of those who continue to use these rates.
will be set forth in the air carrier and perform security functions outside the Much of what the commenter believes
airport approved security programs. The SIDA, related to cargo and baggage, the should be considered are not required;
FAA will provide an opportunity to FAA would have addressed that the economic analysis costed out those
comment on the specifics of the audit concern in a separate NPRM.However, parts of the proposed rule that would
process in accordance with §§ 107.11 comments were insufficient to support add cost.
and 108.25. the need for an additional proposal. Regarding who pays what section of

Section 306 of the Act also directs the Therefore, the FAA has decided not to the cost of fingerprinting, the FAA is
FAA to provide for the periodic audit of expand the requirement, required by Executive Order to look at
the effectiveness of the criminal records all costs to society and made clear, in its
checks.The FAA initsoversight 19.Summary ofEconomicComments analysis,who wouldpaywhat.With
capacityhaspreviouslyconducted Thissectionsummariestheeconomic regardstothecostofthecriminalrecord
auditsand willcontinuetoconduct commentsand theFA.A'sresponses.A checks,theFAA doesnothavecontrol



Federal Register/Vol. 63, No. 185/Thursday, September 24, 1998/Rules and Regulations 51215

over the cost of this process, so file for each employee. Hence, airports determination that the benefits of the
everyone needing fingerprinting would will not need to hire additional intended regulation justify its costs.
pay the same standard rate. personnel or find additional storage Second, the Regulatory Flexibility Act

With regards to escorting employees, space to handle these files, of 1980 requires agencies to analyze the
the FAA believes that conditions and It is possible that the audit rate could economic effect of regulatory changes
requirements would be different for be higher than 5% for some airports; the on small entities. Third, the Office of
screeners than for cateses employees FAA used an estimated 5% as an Management and Budget directs
and that the ability for a screener to average for all airports and calculated agencies to assess the effect of
work supervised would be viable past costs accordingly. This 5% applies to all regulatory chants on international
30 days. There are no document title persons with unescorted access who trade. In conducting these analyses, the
requirements in the Regulations; hence, had been subject to an employment Federal Aviation Admin|_a'ation (FAA)
there would be no requirement to background check, and not all penm_ has determined that the final rule would
change any vesbiase on the forms, with unescorted access on file. There generate benefits that justify its costs

b. Comments related to removing the would be no potential liability and is not "a significant regulatory
exemption that substitutes a U.S. responsibility should an incident occur action" as defined in the Executive
Customs Service (USCS) ba_und since _rport operators are not fully Order or Dspestmont of Transportation
check for o check based on the responsible for the compliance of the Regulatory Policies and Procedures. The
requirements. A trade organization _rt user. rule will not have a significant impact
states that some airports report that up The airport user or the airport woul d on a substantial number of small entities
to 60% of air carries employee SIDA be filing these papers in their file and will not constitute a barrier to
access media, plus a much smaller cabinets anyway, so there would be no international trade. In addition, this rule
percent of airport employees, were additional cost. does not contain any Federal
authorized through acceptmlce of the d. Comments re/ated to the FAA's intergovemmontal mandates, but does
USCS background check. Accordingly, NPRM economic ana/yz/s. A trade contain a private sector mandate. "
this change could be costly, organization _lAimn that it is difficult to Howeves_ because expenditures by the

FAA Response: The FAA c._ed for know for certain what variables were private sector will not exceed $100
comments on the num]0_lrof airport included in the economic analysis, million nnmmlly, the requirements of
employees who cummtly were granted particularly as they refer to the costs of Title H of the Unhmded Mandates
tmescorted access due to a background the employment verification process far Reform Act of 1995 do not apply.
check from the USCS. This was the only screeners. This same organization states
response, and is toovague to help that the assumed annual growth rate Cost of Compliance
project cost date. There will be no and salaries for screeners m fmr too low The FAA has performed an i--lysis of
additional costs due to removing this given the intent to mid new explosive the expected costs and benefits of this
exception, detection technologies at airports, regulation.In this analysis, the FAA

c. Comments related to the An airport cy_mmenter is concerned estimated costs for a 10-yees period,
requirement that the airport operators that the FAA's costs did not include the from 1999 through 2008. As requirmi by
and air carders review the employee additional costs airports must incur to the Office of Management and Budget
background documentation of their own fulfill § 107.31 costs. (OMB), the present value of this stream
employees as well as any appropriate FAA Ib_ponse: FAA's economic was calculated using a discount factor of
contractors or, in the case of airports, analysis makes it very clear what 7 percent. All costs in this analysis a_
airport users. Four commenters state administrative costs are included, taking in 1997 dollars.
that the requirement for specific airport into account two hours of a paperwork] The FAA setimatse that in 1999, there
personnel to review the employment clerk specialist and one third of an hour will be 15,600 screeners and screener
history check documentation would of airport or air carri_ supervisor supervisors affected by this rule,
increase their paperwork requirements, designee. The FAA agrees that the comprised of 1,400 checkpoint security
and would require hiring of more advanced skills required for explosives supervisors (CSS), 100 shift supervisors,
employees and finding additional detection technology will mean higher and 14,100 soresners. The analysis
storage space, salaries and an increase in the overall assumes loaded hourly wages (i.e., with

There were several comments on the demand for and comer development fringe benefits) of $6.25 for screeners,
assumption (in the economic amdyses) growth rate of these screeners vie-s-vie $7.31 for CSS's, and $11.00 for shift
that 5% of all employment history other screeners. This information is supervisors. Industry sources report, on
investigations would be checked. These included in the date used to calculate average, annual turnovm of 110% for
commenters believe that the FAA the costs of this rule. all screeners, 85% for CSS's, and 20%
undere_tlmAted total costs, in part due All costs connected with § 107.31 for shift supervisors. This turnover rate,
to a belief that the actual amount were captured in the analysis of the of course, will vary by airport and
checked would be greater than 5% as final rule for Unescorted Access location. Given the difficulty of
airports would want to check employees PrivileBe (60 FR 51854) that went into discerning the actual turnover rates at
and avoid potential liability problems, effect on January 31, 1996. This rule individual airports, the FAA has opted

One commenter contends that the seeks to cover individuals not covered to use these turnover rates for the entire

costs associated with collecting and by § 107.31. and so the costs for this rule industry. In addition, the FAA assumes
filing records should be in the cost are separate, that the number of screeners will grow
analysis, but are not. at an annual rate of 1.5%.

FAA Response: The final rule will Economic Summary There are thnm cost components that
allow for the option that the airport user Proposed and final rule changes to need to be considered. These involve
could hold the required paperwork for Federal regulations must undergo the fee for processing fingerprints; the
their employees; this would relieve the several economic analyses. First, time for a paperwork]clerk specialist to
airport operator from having to Executive Order 12866 directs that each take the fingerprints, do the requisite
maintain, collect, and process the entire Federal agency shall propose or adopt a paperwork, and mail the forms; and the
employment background investigation regulation only upon a reasoned need for this employee to be supervised.
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Currently,afingerprintchecktakes, theten-yearcostsforthecrirn_nal changesenvisionedinthisrulearean
onaverage,54daystobeprocessed, historybackgroundcheckportionofthis integralpartofthetotalprogramneeded
During this time period, this particular final rule will rangefrom $38,800 (net by the airports,air carriers,and the FAA
employee, if hired, w/ll need tobe presentvalue, 533,300) to 51.16miRion to preventa criminal or terrorist
supervised.This employee's (net presentvalue, 5804,100),again, the incident in the future.
productivity will below for he orshe lattercost including the costof Sincethe mid-lgS0's, the majorgoals
will not be ableto exerciseany supervision. .of aviation securityhavebeento prevent
independentjudgment;allscreened The FAA, inremovingtheUSCS bombin8and sabotageincidents.
baggagewillalsoneedtobecheckedby exemptionin§I07.31{m),hasmade it Preventin8anexplosiveor incendiary
this employee's supervisor, and this clear that those individuals who were device from getting on board an airplane
employee will not be able to do tasks granted unescorted access based on the is one of the major lines of defense
such as using the metal detector or hand Customs background check prior to the against an aviation-ralated crirni_tl or
wand, or perform a physical search. On effective date of this rule will be terrorist act. The individuals covered by
the other hand, at times, this employee grandfetherad. Hence, no employee who this final rule play a major role in
might be doing tasks that do not need received unescorted access based on a preventin8 such occurrences. It is
100% attention from a supervisor, background check from USCS will have essential that potential employees that
Accordingly, the FAA will use a 15% to undergo a new check, and there will may have criminal records or
productivity rate in this sna/ys/s, be no costs associated with the removal questionable beckgmunds be

The alternative will be to delay hiring of this exception, invest/sated, and, if certain conditions
the employee until the results of the This amendment will add a new are met, denied the opportunity to
fingerprint check come beck. Given the requirement that will require the airport conduct security-ralated activities. Such
high turnover rate of screeners, there is operators and air carriers to review the individuals could definitely be a threat
a good likelihood at many locations that employment hackground documentation to aviation security.
this person can then be hired based on of their own employees as well as any In 1996, both Congress and the White
another job opening, appropriate contractors or, in the case of House Commission on Aviation Safety.

The FAA examined the cost of both of airports, airport users. They will need to and Security recommended further
these alternatives. The lower cost develop and carry out processes by specific actions to increase aviation
alternative will be to delay hiring this which they will examine the accuracy security. The Commission stated that it
person until the fingerprint check and completeness of the employment believes that the threat egaln_ civil
resultsreturn;insuchasituation,the backgroundinvestisationsbein8 aviationischangingandgrowing,and
onlycostswillbethecostsof accomplishedon allofalllistedparties,recommendedthatthefederal
fingerprinting the employee. The higher The actual percentage to be audited government commit greater resources to
cost alternative will be to hire this may vary by airport and air carrier and improving aviation security. President
person, have this person supervised, will be included in each's security Clinton, in luly 1996, declared that the
and pay them even though their program. The FAA assumes that, on threat of both foreign and domestic
productivity will be low. Screeners will average, 5 percent of all employment terrorism to aviation is a national threat.
be supervised by another screener, at a background investigations will be The U.S. Congress recognized this
total cost of about $1,925 per hire for the checked. The average check will involve growing threat in the Federal Aviation
54 day period. CSS's will be supervised a paperwork/clerk specialist going Reauthorization Act of 1996 by: {1)
by another CSS, at a total cost of about through the employee's application and authorizing money for the purchase of
52_50 per hire for the 54 day period, checking to make sure that all items specific anti-terrorist equipment and the

The current processing fee for a were accurate. The FAA estimates that hiring of extra security personnel; and
fingerprint investigation is $28; the FAA the average investigation will cost (2) requiring the FAA to promulgate
has been paying the difference between approximately $.58. additional security-related regulations
that and the current published fee of Based on the number of employees at inciudin 8 this current rulemaking
$24. Under this final rule, employers airports with unescorted access action.
and/or employees will pay the entire privileges, specific employee growth The cost of a catastrophic terrorist act
cost (with employees proscribed from rates, and annual attrition rates, the can be estimated in terms of lives lost,
handling the fingerprint cards),while FAA calculates ten year costs for the property damage, decreased public
the FAA will no longer pay the $4 airports to be $3.96 million (net present utilization of air transportation, etc. The
difference. Hence these incremental value, $2.72 million). Meanwhile, the most deadly and expensive example of
changes cancel each other out. air carriers will need to run checks on the type of event that aviation security

Since January 31, 1996, all applicants the screeners and screener supervisors is trying to prevent is the Pan Am 103
for specific jobs requiring unescorted that are hired during this time period, tragedy over Lockerbie, Scotland. Since
access have been subject to a c_.iminAI The ten-year costs for the air carriers the benefits of this rule will apply
background history check; the FAA sum to 5524,700 (net present value, primarily to domestic flights, which are
collected data on the results of the first $365,500}. flown primarily by narrow-bodied
eight months of these applicants. Of the The ten-year cost of this rule will airplanes, rather than international
applications that were processed, 0.4% range from $4.53 million (net present flights, which are flown primarily by
of applicants needed to be fingerprinted, value, $3.12 million) to $5.64 million wide-bodied airplanes, the FAA
In addition, Almost none had a prior (net present value, 53.89 million), examined the costs associated with this
crlminal conviction which disqualified catastrophe as they will apply to a
them. In the absence of other Analysis of Benefits domestic tragedy. A conservative
information, the FAA will use these The purpose of this final rule is to estimate of these costs is $832.4 million.
percentages (0.4% and 0.0%, enhance aviation security. The primary This high cost underscoresthe
respectively) in estimating the costs of benefit of the rule will be increased consequences of not taking prudent
this final rule. Due to both the growth protection to Americans and others security-related steps.
rate in screeners and the annual traveling on U.S. domestic air carrier Some benefits can be quantified--
turnover rates, the FAA estimates that flights from acts of terrorism. The prevention of fatalities and injuries and
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the loss of aircraft and other property, regtflatory flexibility analysis (RFA) as of these has less than 2 million person
Other benefits are no less important, but described in the Act. screenings per year. As discussed above,
are probably imImssible to quantify-- However, if an agency determines that an average of 554 employees have
the perception of improved security on a proposed or final role is not expected unescorted access privileges at each of
the part of the travellnE public, and to have a significant economic impact these airports at the end of 1996. The
general gains for the U.S, attributshte to on a substantial number of small average one year cost for any such
the commitment to enhance aviation entities, section 605('o) of the 1980 act airport is $215.
security, provides that the head of the agency

may so certify and an RFA is not Conclusion
Comparison of Costs and Benefits required. The certification must include The FAA conducted the required

The ten-year cost of this rule would a statement providing the factual basis review of this amendment and
range from $4.53 million (net present for this determination, and the determined that it will not have a
value, $3.12 million) to $5.64 milLion reasoning should be clear, significant economic impact on a

(net present value, $3.89 million). This Security Screenin8 Com/_n/es sube_mtial number of small entities.
cost needsto be comparedto the Accordingly,pursuantto the Regulatory
possible trqedy that could occurira This rule will affectcompaniesthat Flexibility Act, 5U.S.C 805(i)), the "
bomb or some other incendiary device perform security screening as well as Federal Aviation Admlni_ration
were to set onto an airplane and cause specific airports. There arecurrently 58 certifies that this rule will not have a
an explosion. Recent history not only companies that provide security significant impact on a substantial
pointa to Pan Am 103's explosion over scraenin8 servicee; 32 of theee are small number of -m-l] entitiee.
Lockerbie, Scotland, but also the entities. To estimate the Armualcost
potential of up to twelve American impact for each scre_in S company, the International Trade Impact StatementFAA calculated what the maximum In accordance with the Office of
airplanes bein8 blown up in Asia in
early 1995. While the specific points in annual cost ofthe regulations will be Management and Budget memorandum
this reqjulationmay not, by themselves, per screener over the time period dated March 1983, fedend agencies
have been factors in the occurrence of exAmlned by this analysis, $11.66, anc[ engaged in ndemakin 8 activities are
Pan Am 103 or the prevention of the multiplied by the number of screeners required to assess the effects of
clslminatiOn of the conspiracy in Asia, that that company has. Based on these regulatory c_hAngeeon internationalcalculations, the FAA concludes that trade. Since both domestic and
these potential devastating costs
emphasize the consequences of not the costs al_ "de mlnimu$" on a_ but international air carriers use screeners,
taking sensible security-related steps, four small entities: the highest cost for this final rule change will have an equalthesefour small entities is $5,000. effect on both. UnJJJmdomestic air

Congress has mandated that the FAA carriers that compete with foreign air
promulgate these regulations. Congress, Airports carriers, domestic airports are not in
which reflectsthe will of the American The a_ports coveredby tkia rt_e _ compotition with foreignah'ports.For
public, has determined that this those that are reguleriy served by this reason, a trade impact assessment is
regulation is in the best interest of the scheduled passenger aircraft operations not be applicable for domestic airports.

nation. Because this regulation reflects having airplanes with a passenger Unfunded Mandates Determinationthe will of the American people, and seating configuration of greater than 60
because its cost is low compared to the seats, are subject to screening programs " Title H of the Unfunded Mandates
potential catastrophe of a single bomb defined in the current § 108,5, and are Reform Act of 1995 (the Act), enacted as
explosion on an airplane, the FAA finds required to have an Airport Security Pub. L. lC_ ".on March 22, 1995,
this rule cost-beneficial. Program (ASP] under the current requires each Federal agency, to the
Initial Regulatory Flexibility § 107.3(b).There are 74 such airports extent permitted by law, to prepare a
Determination that have over 2 million people written assessment of the effects of any

screened per year and 185such airpo.rts Federal mandate in a proposed or final
The Regulatory FlexibiLity Act of 1980 that have less than 2 million people agency rule that may result in the

establishes "as a principle of regulatory screened per year. expenditure by State, local, and tribal
issuance that agencies shall endeavor, Part 107 affects airports classified governments, in the aggregate, or by the
consistent with the objective of the rude under Standard Industrial Classification private sector, of $100 million or more
and of applicable statutes, to fit (SIC) 4582. The SBA's small entity size (adjusted .nn._lly for inflation) in any
regulatory and informational standards criterion define a small one year. Section 204(a) of the Act, 2
requirements to the scale of the airport as one owned by a county, city, U.S.C. 1534(a), requires the Federal
business, orsantzatimus, and town or other jurisdiction having a agency to develop an effective process
governmental jurisdictions subject to population of 49,999 or less. If two or to permit timely input by elected
regulation." To achieve that principle, more towns, cities, or counties operate officers (or their designeee) of State,
the Act requinmaganciee to solicit and an airport jointly, the population size of local, and tribal governments on a
consider flexible regulatory proposals each are totaled to determln- whether "significant intergovernmentaI
and to explain the rationale for their that airport is smAlLIn addition, all mandate." A "sim_ificant
actions. The Act covers a wide-range of privately owned, public-uee airports are intergovemmental mandate" under the
small entities, inchtding small considered small. Act is any provision in a Federal agency
businesses, not-for-profit o_ani_,_Uons The most recent populaUon data for regulation that will impose an
and small governmental jurisdictions, cities, co.nttes, and states is taken from enforceable duty upon State, local, and

Agencies must perform a review to the 1990 Census and this was used to tribal governments, in the aggregate, of
determine whether a proposed or final determine the population of the $100 million (adjusted annually for
rule will have a significant economic appropriate iurisdiction. Thirty-seven of inflation) in any one year. Section 203
impact on a substantial number of small the 259 airports that meet the above of the Act, 2 U.S.C. 1533, which
entities. If the determination is that it definition are owned by jurisdictions supplements section 204(a), provides
will, the agency must prepare a with populations less than 50,000. Each that before establishing any regulatory
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requirements that might significantly or 46105, Sec. 308, Pub.L. 104--264,Z10 Star. (vii) Carrying a weapon or explosive
uniquely affect small governments, the 3223. aboard aircraft, 49 U.S.C. 46505;
agency shall have developed a plan that, 2. Section 107.31 is revised to read as (rift) Conveyin 8 false information and
among other things, provides for notice follows: threats, 49 U.S.C. 46507;
to potentially affected small (ix} Aircraft piracy outside the special
governments, if any, and for a § 107.31 Employnumthatto_, vedfleatkm aircraft jurisdiction of the United States,
meaningful and timely opportunity to st_ cdngnat hlsto,/n_onkt ©tN_m. 49 U.S.C. 46502(b);

rovide input in the development of (a) Scope. On or after January 31, (x) Lighting violat/ons involving
tory proposals. 1996, this sect/on applies to all airport transporting controlled substances, 49
s final rule does not contain any operators; airport users; individuals U.S.C. 46315;

Federal interBovernmental mandates or currently hav/ng_escorted access to a (xi} Unlawful entry into an aircraft or
private sector mandates, security identification display area airport area that serves air carriers or

(SIDA) that is identified by § 107.25; all foreign air carriers contrary to
Federalism Implications individuals seekinS authorization for, or established security requirements, 49

These regulations do not have seeking the authority to authorize others U.S.C. 46314;
substantial direct effects on the states, or to have, unescorted access to the SIDA; (xfi) Destruction of an aircra/t or
on the relationship, or distribution of and eachatrpoxt user and air carrier aircraft facility, 18 U.S.C. 32;
power and responsibilities, between the making a certification to an airport (xifi) Murder,
Federal Government and the states, operator pursuant to paragraph (n) of (xiv} Assault with intent to murder.
Thus, in accordance with the federalism this section. An airport user, for the (xv) Espionage;
principles and policymakin8 criteria of purposes of § 107.31 only, is any person (xv/) S_Lition;
Executive Order 13063, this agency has making a certification under this section (xvfi) Kidnapping or hostage tstki_g;
determined that no federalism other than an air carrier subject to (xvfl/) Treason;(xix) Rape or aggravated sexual abuse;
implications exist necessitating a § 108.33. (xx) Unlawful possession, use, sale,
Federalism Consultation. (b) Employment history investigations distribution, or manufacture of an

required. Except as provided in explosive or weapon;
International Civil Aviation paragraph (m) of this section, each (xxi) Extortion;
Organizatlan (ICAO}and Joint Aviation airport operator must ensure that noResulaUons (xxfi) Arme(l robbery;individual is granted authorization for, (xxiii) Distribution of, or intent to

In keeping with U.S. obligations or is granted authority to authorize distribute, a controlled substance;
under the Convention on International others to have, unescorted access to the (xxiv) Felony arson; or
Civil Aviation, it is FAA policy to SIDA unless the following requirements (xxv) Conspiracy or attempt to
comply with ICAO Standards and are met: commit any of the aforementioned
Recommended Practices to the (1) The individual has satisfactorily criminal acts.
maximum extent practicable. The FAA undergone Part I of an employment (c) lnvestigotJve steps. Part I of the
finds no corresponding international history investigation. Part 1 consists of employment history investigation must
Civil Aviation Organization regulations a review of the previous 10 years of be competed on all persons listed in
or Joint Aviation Regulations; therefore, employment history and verification of paragraph (a) of this section. If required
no differences ex/st. . the 5 employment years preceding the by paragraph (c)(5} of this section, Part

Paperwork Reduction Act date the appropriate investigation is 2 of the employment history
initiated as provided in paragraph (c) of investigation must also be completed on

Under the requirements of the this section: and all persons listed in paragraph (a) of this
Paperwork Reduction Act of 1995, the (2) If required by paragraph (c)(5) of section.
Office of Management and Budget has this section, the individual has satisfied (1) The individual must provide the
approved the information collection Part2 of the employment history following information on an application
burden for this rule and assigned it investigation. Part 2 is the process to form:
OMB Approval Number 2120--O628. determine if the individual has a (i) The individual's full name,

List of Subjects in 14 CFRParts 107 and criminal record. To satisfy Part 2 of the including any aliases or nicknames.
108 investigation the criminal record check (_) The dates, names, phone numbers,

must not disclose that the individual and addresses of previous employers,
Air carriers, Air transportation, has been convicted or found not guilty with explanations for any gaps in

A/rlines, Airplane operator security, by reason of insanity, in any employment of more than 12
Aviation safety, Reporting and jurisdiction, durin8 the 10 years ending consecutive months, during the
recordkeeping requirements, Security on the date of such investigation, of any previous 10-year period.
measures, Transportation, Weapons. of the crimes listed below: . (iii) Any convictions during the
The Amendments (i) Forgery of certificates, false previous 10-year period of the crimes

in consideration of the foregoing, the marking of aircraft, and other aircraft listed in paragraph (b)(2) of t_.'s section.
FedereJ Aviation Administration registration violation, 49 U.S.C. 46306; (2) The airport operator or the airport
amends parts 107 and 106 of Title 14, (ii) Interference with air navigation, user must include cm the application
Code of Federal Regulations (14 CFR 49 U.S.C. 46308; form a notification that the individual
parts 107 and 108) as follows: (iii} Improper transportation of a will be subject to an employmenthazardous material, 49 U.S.C. 46312; history verification and possibly a
PART 107--AIRPORT SECURITY (iv) Aircraft piracy, 49 U.S.C. 46502; criminal records check.

(v) interference with flightcrew (3) The airport operator or the airport
1. The authority citation for part 167 members or flight attendants, 49 U.S.C. user must verify the identity of the

is revised to read as follows: 46504; individual, through the presentation of

Authority:.49 U.S.C.106(8),5103,40113, [vi) Commission of certain crimes two forms of identificetion, one of
40119, 44701-44702, 44708,44901--44905, aboard aircraft in flight, 49 U.S.C. which must bear the indtvidul_'s
44907, 44913---44914,44932, 44935---44936, 46506; photograph.
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(4) The airport operator or the airport law enforcement officer. Individuals his/her record before any final decision
user must verify the information on the submitting their fingerprints may not is made, subject to the following
most recent 5 years of employment take possession of their fingerprint card conditions:
history required under paragraph alter they have been fingerprinted. (1) Within 30 days alter being advised
(c)(1)(ii) of this section. Information (3) The identity of the individual that the criminal record received from
must be verified in writing, by must be verified at the time fingerprints the FB[ discloses disqmdifying
documentation, by telephone, or in are obtained. The individual must information, the/ndividual must notify
person, present two forms of identification, one the airport operator, in writing, of hla/

(5) If one or more of the conditions of which must bear the individual's her intent to correct any information
(triggers) listed in § 107.31(c)(5)(i) photo_aph, believed to be inaccurate.
through (iv) exist, the employment (4) The fingerprint card must be (i) Upon notification by an individual
history investigation must not be forwarded to the FA.Aat the location that the record has been corrected, the
considered complete unless Part 2 is speci'fied by the Administrator. airport operator muzt obtain a copy of
accomplished. Only the airport operator (5) Fees for the processing of the the revised FBI record prior to making
may initiate Part 2 for airport users cr/minal record checks are due upon a final determlnltion.
under this section. Part 2 consists of a application. Airport operators must (2}If not notification is received
comparison of the individual's submit payment through corporate within 30 days, the airport operator may
fingerprints against the fingerprint files check, cashier's check, or money order make a final determlnAtion.
of known criminals maintained by the made payable to "U.S. FAA," at the (i)/,/rn/ts on dissemination o[resalts.
Federal Bureau of Investigation (FBI). designated rate for each fingerprint card. Catminal record information provided
The comparison of the individual's Combined payment for multiple by the FBImust be used solely for the
fingerprints must be processed through applicetions is acceptable. The purposes of this section, and no person
the FA.A.The airport operator may designated rate for processing the may disseminate the results of a
request a check of the individual's fingerprint cards is available from the crim/nal record check to anyone other
fingerprint-based criminal record only if local FAA security office, than:
one or more of the following conditions (f) Determinaiton of ameer_tus. In (1) The individual tOwhom the record
exist: conducting the crilninal record checks perta|rm or that individual's authorized

(i) The individual does not required by this section, the airport representative;
satisfactorily account for a period of operator must not consider the (2) Airport officials with a need to
unemployment of 12 consecutive employment history investigation know; and
months or more during the previous 10- complete unless it investigates arrest (3) Others des/gnated by the
year period, information for the crimes listed in _dm/nistretoi".

(ii) The individual is unable to paragraph (b)(2) of this section for (j)Employment status while mvuitin8
support statements made on the which no disposition has been recorded cr/m/nal record checks. Individuals who
application form. and makes a determination that the have submitted their fingerprints and

(iii) There are significant arrestdid not result in a disqualifying are awaiting FBIresults may perform
inconsistencies in the information conviction, work within the SIDA when under
provided on the application. (8JAvailability and correction of FBI escort by someone who has unescorted

(iv) Information Becomes available to records and not_c_ion of SIDA sccessprivileges.
the airport operator or the airport user disqualification. (1) At the time Part 2 (k) tlecordkeepin 8. (1) Except when
during the investigation indicating a is initiated and the fingerprints are the airport operator has received a
possible conviction for one of the crimea collected, the airport operator must certification under paragraph (n){1) of
listed in paragraph (b)(2) of this section, notify the individual that a copy of the this section, the airport operator must

(d) Individual notij_cotion. Prior to cr/minal record received from the FBI physically maintain and control the Part
commencing the criminal records check, will be made available to the individual I employment history investigation file
the airport operator must notify the if requested in writino. When requested until 180 days alter the termination of
affected individual and identify the in writing, the airport operator must the individual's authority for unescorted
Airport Security Coordinator as a make available to the individual a copy access. The Part 1, employment history
contact for follow-up. An individual of any cl4minAlrecord received from the investigation file, must consist of the
who chooses not to submit fingerprints, FBL following:
alter having met a requirement for Part (2) Prior to makin8 a final decision to (i) The application;
2 of the employment investigation, may deny authorization to an individual (fi}The employment verification
not be granted uneecorted access described in paragraph (a) of this information obtained by the employer;
privilege, section, the airport operator must advise (iii) The names of those from whom

(e) Fingerprint process/ng. If a the individual that the FBI cr/m|nal the employment verification
fingerprint comparison is necessary record discloses information that would in/ormation was obtained;
under paragraph (c){$) of this section to disqualify him/her from receiving (iv) The date and the method of how
complete the employment history unescortsd access and provide the the contact was made; and
investigation the airport operator must individual with a copy of the FBIrecord (v) Any other information as required
collect and process fingerprints in the if it has been requested, by the Administrator.
following manner: (3) The airport operator must notify (2) The airport operator must

(I) One set of legible and classifiable an individual that a final decision has physically maintain, control and when
fingerprints must be recorded on been made to grant or deny authority for appropriate destroy Part 2, the criminal
fingerprint cards approved by the FBI, unescorted access, record, for each individual for whom a
and distributed by the FAA for this (h) Corrective oction by the flnprprint comparison has been

individual. The individual may contact completed. Part 2 must be maintained
P(_2 _l_e fingerprints must be obtained the local jurisdiction responsible for the for 180 days after the termination of the
from the individual under direct information and the FBIto complete or individual's authority for unescorted
observation by the airport operator or a correct the information contained in access. Only direct airport operator
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employees may carry out this criminal (1) Certification from an air carrier section, unless the airport operator
record file responsihil/ty. The Part 2 subject to § 108.33 of this chapter dec/des to maintain and control Part 1
criminal record file must cons/st of the indicating it has complied with o_the employment history investigation
following: §S 108.33 of this chapter for the air file;

(i) The criminal record received from carrier's employees and contractors (iii) Provide the airport operator and
the FBIas a result of an individual's seeking unascorted access; or the FAA with access to each completed
fingerprint comparison; or (2) Certification from an airport user Part I employee history investiptive

(fi) Information that the check was indicating it has complied with and will file of those individ-Ab, listed on the
completed and no record exists, continue to comply with the provisions certification; and

(3} The files required by this section listed in persgraph (p) of this sect/on. (iv) Provide either the name or title of
must be maintained in a manner that is The certification must include the name the individual scti_ as custodian of the
acceptable to the A&mlnistrator and in of each individual for whom the airport files, and the address of the location and
a mlnner that protects the user has conducted an employment the phone DumI'_r st the location where
confidentiality of the individual, history investigation, the investisative files are maintained.

(1)Contfnuin8 responLfb/l/_es. (1} Any {o)_ operator rmpons/b///ty. PART 108-JURPLANE OPERATORindividual authorizedto ),-ve The airport o_peretormust:
unascorted access privila_m or who (1} Prior to the ecceptam_ of a
may authorize others to have tmescorted certification from the airport u_r, the 3. The authority citation for part 108
access, who is subsequently convicted airport operator must ccmduct a continues to read as follows:

preliminary review of the file for eachof any of the crimes tieted in paragraph a,d,s_/_. 4g U_£_ 10ehO.sloe. 4m_3,
(b){2) of this section must, wphln 24 individual listed on the certification to 4o119,447_..44_o2, 44_,os,449m-.449os,
hours, report the conviction to the determln,, that Part"1 has been 449_, 4491_-.44914,44932. 44_s.-4493s,
airport operator and surrender the SIDA completed. 46106.
access medium to the issuer. (2_Dasisnate the airport security 4. Section 106.33 is revised to read as

(2) If information becomes available to coordinator (ASC), in the security follows:
the airport operator or the airport user program, to be responsible for reviewin_
indicatin8 that an individual with the results of the airport employees' and | 10S._ _ hMm_,
unascorted accesehasa possible airport users' employment history md _ hWto_ nmm_s dmaks,investisattons and for destroyin8 theconviction for one of the disqualifyi_ (a) Scope. The followin 8 pmlmus m
crimes in pin.graph (bX2)of this criminal record files when their w/thin the scope of this sectio_
section, the airport operator must maintenance is no longer required by (1) Eech employee or contractor
determlnA the status of the convict/on` perasraph (k)(2) of this section; employee covered under a certification
If a disqual/fytn 8 convict/on is (3) Designate the ASC, in the security made to an airport operator, pursuant to
confirmed the airport operator must program, to serve as the contact to § 107.31(n] of this chapter, made on orreceive notification from individuals after November 23, 1996.
withdraw any authority granted under applying for tmascorted access of their (2) _ individual issued air carrier
this section, intent to seek corre_on of their FBI identification med/a thatone or more

(m) Exceptions. Notwithstanding the criminal record; and airpom accepts as airport approved
requirements of this section, an airport (4) Audit the employment history media for unescorted access within a
operator may authorize the following investigations performed by the airport security identification display area
individuals to have unascorted access, operator in accordance with thl, section (SIDA) as described in § 107.25 of this
or to authorize others to have and those investigations conducted by chater.
unescorted access to the SIDA: the airport users made by certification (3_Each individual asaigned, afte_

(1) An employee of the Federal under paragraph (n)(2). The audit November 23, 1998, to perform the
8overnment or a stats or local
government (includlna e law program must be set forth in the airport following ftmct/ons:(i) Screen passengers or property thatsecurity prosrem.
enforcement officer) who, as a condition (p} A/rport user responsibllffy, will be carried in a cabin of an kircra/t
of employment, has been subjected to an (1) The airport user is responsible for of an air carrier raquirad to screen
employment investigation which reporttn_ to the airport operator passengers under this part.
includes a criminal record check, information, as it becomes available, - (fi) Serve as an imm_iiate supervisor

(2) A crewnmmber of a foreign air which indicates an individual with (checkpoint security supervisor (CSS)),
carrier covered by an attemate security unescorted access may have a or the next supervisory level (shift or
arrangement in the forsisn air carrier's conviction for one of the disqualifying site supervisor), to those individuals
approved security pn_._m, crimes in persgraph (I))(2)of this described in paragraph (a)(3)(i) of this

(3) An individual who has been section; and section.
continuously employed in a position (2) If the airport user offers Co)Employment history investigations
requirin8 unescorted _ by another certification to the airport operator requ/rsd. Each aircarrier must ensure
airport operator, airport user or air under paragraph (nX2) of this section, that, for each individual described in
carrier, the airport us_ must for each individual paragraph (a}of this section, the

(4) Those persons who have received for whom a certification is made: followi;ug_requirements aremet:
access to a U.S. Customs secured anm (i) Conduct the employment history (1} The individual has satisfactorily
prior to November 23, 1998. investigeflon, Part 1, in compliance with undergone Part I of an employment

(n) Invest_gut_ons by air carriers and paragraph (c) of this section, The airport history invastigetion. Part I consists of
a/rport users. An airport operator is in user must report to the airport operator a review of the previous 10 years of
compliance with its obligation under if one of the conditions in paragraph employment history and verifications of
paragraph (b} of this section, as (C}(5}of this section exist; the 5 employment years preced/ng the
applicable, when the airport operator (fi) Ivf_,Jntainand control PartI of the date the employment history
accepts for each individual seeking employment history investigation file in investigation is initiated as provided in
unescorted access one of the following: compliance with paragraph(k) of this para_praph(c) of this section; and
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{2)Ifrequiredbyparagraph(c)(5)of completedonallpersonslistedin individualsandidentifyspointof
this section, the individual has satisfied paragraph (a) of this section, contact for follow-up. An individual
Part 2 of the employment history (1) The individual must provide the who chooses not to submit fingerprints
investigation. Part 2 is the process to following information on an may not be granted unescorted access
determine if the individual has a application: privilege and may not be allowed to
criminal record. To satisfy Part 2 of the {i) The individual's full name, hold screener or screener supervisory
investigation the criminal records check including any aliases or nicknames; positions.
must not disclose that the individual (iS)The dates, names, phone numbers, (e) Fingerprint processing. If a
has been convicted or found not guilty and addresses of previous employers, fingerprint comparison is necessary
by reason of insanity, in any with explanations for any gaps in under paragraph {c)(5) of this section to
jurisdiction, during the 10 years ending employment of more than 12 complete the employment history
on the date of such investigation, of any consecutive months, during the investigation the air carrier must collect
of the crimes listed below: previous 10-year period; and process fingerprints in the

{i) Forgery of certificates, false (iii} Any convictions during the following m.nner.
marking of aircraft, and other aircraR previous 10-year period of the crimes (1} One set of legible and classifiable .
registration violation, 49 U.S.C. 46306; listed in paragraph (O)(2)of this section, fingerprints must be recorded on

(iS}Interference with air navigation, " {2) The air carrier must include on the fingerprint cards approved by the FBI
49 U.S.C. 46308; application form a notification that the and distributed by the FAA for this

iSiS)Impropertransportation of a individual will be subject to an purpose.
hazardous material, 49 U.S.C, 46312; employment history verification and {2) The fingerprints must be obtained

(iv) Aircraft piracy, 49 U.S.C. 46502; possibly a criminal records check.
(v) Interference with flightcrew (3) The air carriermust verify the from the individual under direct .observation by the air carrieror a law

members or flight attendants, 49 U.S.C. identity of the individual through the enf_ant ol_g:er.Individuals
46504; presentation of two forms of

(vi} Commlssion of certain crimes identification, one of which must bear takeSUi?t_dtfingposm_donth -e-iroffingerpr_-'nt'theirfingerprintmUStnotcard
aboard aircraft in fltghi, 49 U.S.C. the individual's photograph, aRer they have been fingerprinted.
46506; (4) The air carriermust verify the (3) The identify of the individual"

(vii) Carrying a weapon or explosive information on the most recent 5 years
aboard aircraft. 49 U.S,C. 46505; of employment history required under must be verified at the time fingerprintsare obta_ed. The individual must

(viii) Conveying false information and paragraph (c)(1)(ii) of this section.
threats, 49 U.S.C. 46507; Information must be verified in writino, present two forms of identification, oneof which must bear the individual's

(ix) Aircraft piracy outside the special by documentation, by telephone, or In
aircraft jurisdiction of the United States, person, photograph.
49 U.S.C. 46502(o); (5) If one or more of the conditions (4) The fingerprint card must beforwarded to FAA at the location

(x) Lighting violations involving (triggers) listed in § 106.33(c)(5) (i) specified by the Administrator.
transporting controlled substances, 49 through (iv) exist, the employment
U.S.C. 46315; history investigation must not be (5) Fees for the processing of the

(xi) Unlawful entry into an aircraft or considered complete unless Part 2 is criminal records checks are due upon
airport area that serves air carriers or accomplished. Only the air carriermay application. Air carriers must submit
foreign air carriers contrary to initiate Part 2. Part 2 consists of a payment through corporate check,
established security requirements, 49 comparison of the individual's cashier's check, or money order made
U.S.C. 46314; fingerprints against the fingerprint files payable to "U.S. FA.A," at the

(xii) Destruction of an a/rcraft or of known criminals maintained by the designated rate for each fingerprint card.
aircraft facility, 16 U.S.C. 32; Federal Bureau of Investigation (FBI). Combined payment for multiple

(xiii) Murder; The comparison of the individual's _ applications is acceptable. The
(xiv) Assault with intent to murder; fingerprints must be processed through designated rate for processing the
(xv) Espionage; the FAA. The air carrier may request a fingerprint cards is available from the
(xvi) Sedition; check of the individual's fingerprint- local FAA security office.
(xvii) Kidnapping or hostage taking; based oriminAi record only if one or (f}Determination oyarrest status. In
(xviii) Treason; more of the following conditions exist: conducting the criminal record checks
(xix) Rape or ._vated sexual abuse; {i) The individual does not required by this section, the air carrier
(xx) Unlawful possession, use, sale, satisfactorily account for a period of must not consider the employment

distribution, or manufacture of.an unemployment of 12 consecutive history investigation complete unless it
explosive or weapon; months or more during the previous 10- investigates arrest information for the

(xxi) Extortion; year period, crimes listed in paragraph (o)(2) of this
(xxi/) Armed robbery; (iS)The individual is unable to section for which no disposition has
(xxiii) Distribution of, or intent to support statements made on the been recorded and makes a

distribute, a controlled substance; application form. determination that the arrestdid not
(xxiv) Felony arson; or (iii) There are significant result in a disqualifying conviction.
(xxv) Conspiracy or attempt to inconsistencies in the information (8) Availobility and correction of FBI

commit any of the aforementioned provided on the application, records and notification of
criminal acts. (iv) Information becomes available to disqualification. (1) At the time Part 2

(c) Investigative steps. Part I of the the air carrier during the investigation is initiated and the fingerprints are
employment history investigations must indicating a possible conviction for one collected, the air carriermust notify the
be completed on all persons described of the crimes listed in paragraph ['o)(2) individual that a copy of the criminal
in paragraph (a) of this section. If of this section, record received from the FBIwill be
required by paragraph (c)(5) of this (d) Individual notification. Prior to made available to the individual if
section, Part 2 of the employment commencing the criminal records check, requested in writing. When requested in
history investigation must also be the air carrier must notify the affected writing, the air carrier must make
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available to the individual a copy of any (1}Those seeking unescorted access to or any employment related
criminal record received from the FBI. the SIDA must be escorted by someone identification medium to the issuer.

{2) Prior to ruskin__8 a final decision to who has unascorted SIDA access (2) If information becomes available to
deny authorization to an individual privilegas; the air carrier indicating that an
described in paragraph (a} of this {2) Those applicants seeking positions individual has a possible conviction for
section, the air carrier must advise the covered under paragraphs (a)(3} and one of the disqualifyin 8 crimes in
individual that the FBI criminal record (d)(4) of this section, may not exercise paragraph ('0)(2)oft.his section, the air
discloses information that would any independent judgments regarding carrier must determine the status of the
disqualify him/her from positions those functions, conviction and, if the conviction is
covered under this rule and provide (k) Recordkeeping. {1)The air carrier confirmed:
him/her with a copy of their FBIrecord must physically maintain and control
if requested. Part I employment history investigation {i) Immediately revoke acce-J

{3) The air carrier must notify an file until 180 days after the termination anthoHzation for unescorted access to
individual that a final decision has been of the individual's authority for the SIDA; or
made to forward or not forward a letter unascorted access or termination from (ii} Immediately remove the
of certification for unescorted access to positions covered under paragraph (a)(3) individual from screening functions
the airport operator, or to grant or deny of this section. Part I of the employment covered under paragraph (a)(3) of this
the individual authority to perform history investigation, completed on section.
screening functions Listedunder screening personnel must be maintained (m) Air carrier responsibility. The air
paragraph (a){3) of this section, at the airport where they perform carrier must:

(h_ Corrective oct/on by the screening functions. Part I of the (1) Designate an individmd(s), in the
individuul. The individual may contact employment history investigation file security program, to be responsible for
the local jurisdiction responsible for the must consist of the following: maintaining and controilin_ the
information and the FBI to complete or (i) The application; employment history investigation for
correct the information contained in {ii) The employment verification those whom the air carrierhas made a
his/her record before the air carrier information obtained by the employer, certification to an airport operator raider
makes any decision to withhold his/her {iii) the names of those f3"omwhom § 107.31(n)(1) of this chapter and for
name fzom a certification, or not grant the employment verification destroying the criminal record files
authorization to perform screening information was obtained; when their maintenance is no longar
functions subject to the following (iv) The date and the method of how required by paragraph (k)(2}of this
conditions: the contact was made; and section.

(1) Within 30 days aRer being advised (v) Any other information as required
that the criminal record received from by the Administrator. (2) Designate individual(s), in the
the FBIdiscloses disqualifying {2) The air carrier must physically security program, to maintain and
information, the individual must notify maintain, control and when appropriate control Part 1 of the employment history
the air carrier, in writing, of his/her destroy Part 2, the criminal record file, investigations of screeners whose files
intent to correct any information for each individual for whom a must be maintained at the location or
believed to be inaccurate, fingerprint comparison has been made. station where the screener is performing

(2) Upon notification by an individual Part 2 must be maintained for 180 days his or her duties.
that the record has been corrected, the after the termination of the individual's (3) Designate individual(s), in the
air carrier must obtain a copy of the authority for unescorted access or after security program, to serve as the contact
revised FBI record prior to rn_ktnS a the individual ceases to perform to receive notification from an
final determination, screening functions. Only direct air individual applying for either

(3) If no notification is received carrier employees may carry out Part 2 unescorted access or those seeking to
within 30 days, the air carrier may make responsibilities. Part 2 must consist of perform screening functions of his or• her intent to seek correction of his ora final determination, the following:

(i) Limits on dissemination of results. (i) The results of the record check; or her criminal record with the FBI.
Criminal record information provided {ii) Certification from the air carrier {4) Designate an individual(s), in the
by the FB[ must be used solely for the that the check was completed and did security program, to maintain and
purposes of this section, and no person not uncover a disqualifying conviction, control Part 2 of the employment history
may disseminate the results of a (3) The files required by this investigation file for all employees,
criminal record check to anyone other paragraphmust be maintained in a contractors, or others who undergo a
than: manner that is acceptable to the fingerprint comparison at the request of

(1) The individual to whom the record Administrator and in a manner that the air carrier.
pertains or that individual's authorized protects the confidentiaLity of the (5} Audit the employment history
representative; individual.
{2}Aircarrierofficialswithaneedto {I)Continuin8resJoonsibilities.(I)Any investigationsperformedinaccordancewith this section. The audit process

know; and individual authorized to have must be set forth in the air carrier
(3) Others designated by the unascorted access privilega to the SIDA approved security program.

Administrator. or who performs functions covered
(j)Employment status while ow_tJng under paragraph (a)(3) of this section, luued ill Wubinlqon, DCon September

criminoI record checks. Individuals who who is subsequently convicted of any of is, 1998.
have submitted their fingerprints and the crimes listed in pamgraph.{b){2) of Iam F. Garvsy,
are awaiting FBI results may perform this section must, within 24 hours, Admir_stmtor.
work details under the following report the conviction to the air carrier [FitDoc.98-25210 Filed 9-23-_; 8:45am]
conditions: and surrender the SIDA access medium ss._m corn _e-I_N
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Corrections
Vol. 63, No. 206

Monday, October 26, 1998

Thursday, September 24, 1998, make
the following corrections:

1. On page 51204, in the third
column, in the tenth line from the
bottom, "that" should read "the".

2. On page 51206, in the first column,
in the first full paragraph, in the fourth
line from the bottom, "of" should read
"or".

§ 107.31 [com¢ted]

3. On page 51218, in the third
column, § 107.31 (c), in the third line,
"competed" should read "completed".

4. on page 51219, in the third
column, in § 107.31 (h}(2), in the first
line,"not"shouldread"no".

t 10¢33 [Corrected]

DEPARTMENT OF TRANSPORTATION 5. On page 51222, in the second
column,in§ 108.33 (j)(2},inthe third

Federal Aviation Administration line, "(d}" should read "(a}".

14 CFR Parts 107 and 108 mLLn_COOE1506--01-D

[DOcketNo. 28859;Amendment No. 107-
12, 108-17]

RIN 2120-AG32

Employment History, Verification and
Criminal History Records Check

Correction

Inrule document 98--25210,

beginningon page 51204,intheissueof
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Corrections Feder ,e,i..o.
Vol. 63. No. 216

Monday, November 9, 1998

This section of the FEDERAL REGISTER September 24, 1998, make the following
contains editorial corrections of previously corrections:

published Presidential, Rule, Proposed Rule, 1. On page51204, in the thirdand Notice documents. These corrections are
prepared by the Office of the Federal column, in the tenth line from the
Register. Agencyprepared correctionsare bottom, "that" should read "the".
issued as signed documents and appear in 2. On page 51206, in the first column,
lhe appropriate documentcategories in the first full paragraph, in the fourth
elsewhere in the issue, line from the bottom, "of" should read

DEPARTMENT OF TRANSPORTATION "or".

Federal Aviation Administration § 107.31 [Corrected]

3, On page 51218, in the third
14 CFR Parts 107 and 108 column, § 107.31 (c), in the third line,

[Docket No. 28859;Amendment No. 107- "competed" should read "completed".
12, 108-17] 4. On page 51219, in the third
RIN 2120-AG32 column, in § 107.31 (h)(2), in the first

line, "not" should read "no".

Employment History, Verification and
Criminal History Records Check § 108.33 [Corrected]

5. On page 51222, in the second
Correction column, in § 108.33 {j)(2), in the third

In rule document 98-25210 beginning line, "(d)" should read "(a)".
on page 51204, in the issue of Thursday, roLLINGCOOEls0_-01-O
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DEPARTMENT OF TRANSPORTATION Correction

In rule FR Dec. 98-25210 published
Federal Aviation Administration on Thursday, September 24, 1998 (63

FR 51204), make the following
14 CFR Parts 107 and 108 corrections:

[Docket Nos. 28859; Amendment No. 107- 1. On page 51206, in the third
12, 108-17] column, second line from the bottom,

"parties" should read "party's".

RIN 2120-AG32 2. On page 51209, in the first column,
in the ninth line from the top, "of"

Employment History, Verification and should read "for".
Criminal History Records Check 3. On page 51210, in the first column,

sixth line from the bottom, insert the
AGENCY:Federal Aviation words "of the" between the words "Part

Administration (FAA), DOT. 2" and "investigative files."
ACTION:Correction. 4. On page 51216, in the first column,

the fourth paragraph, second line. "$28"
SUMMARY:The FAA is correcting the should read -$29"; in the same
preamble of a previously published final paragraph, in the third line from the end
rule regarding the regulations that of the paragraph, "$4" should read
require an access investigation for "$5".
unescoi_ed access privileges to security
areas at airports. The corrections are, in Issued in Washington, D.C. on November
most cases, typographical; however by 10, 1998.
this correction the FAA is also updating Anthony Fainberg,
the information on the cost of the Director, Office of Civil Aviation Security

fingerprint processing. No changes to Policy and Planning.
the previously published amendatory [FR Dec. 98-31377 Filed 11-23-98:8:45 aml
language are included. BILLINGCODE4910-13-M
EFFECTIVEDATE:November 23, 1998.
FORFURTHERINFORMATIONCONTACT:

Linda Valencia, Telephone (202) 267-
3413.


