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DEPARTMENTOF TI_NSPORTATION (202) 26;'--9680. Commtmicationl must }m,nrh industry contributes to the
identify the amendment number or national interest of the United States.

AviMiol_ Adi_brlWon docket re,tuber of this final rule. The Secretary implements statutory-
Pemon-q interested in bein 8 placed on based financial responsibility and risk

14'OA:R Part 440 the msi!ing list for future Notices of allocation requixenmuts through the

[DOek_ _ a_ NO.98-1] Proposed RulemAkln 8 and Final Rules limnsin 8 and regulatory prognun
should request from the above oWca a carried out by the Federal Aviation

RIN2120-AI:N copy of Advisory Circular No. 11-ZA, Administr•tion's A88ocilite

Plmmelal Rmtponslbll_/RKluimm4mts Notice of Proposed Rulew,idna Admini_litor for Commel_i•_ SpaceDistribution System, that des_ibes the Transportation (referred to herein as the
for UtwmmN:l launch AcUVitlmi application procedure. FAA or agency); Under delegated

AGENGV:Fedend Aviation Small Entity Inquiries authority, the agency licensm
Administration, Associate commmqclial _ launches and the
Administrator for Commercial Space The Sm_ _M1_o@41_q_l_ory commell_ii],opeft_on of launch sitm.

F_tfOIDg_ent F&irnes$ Act of 1_ cIh-ried out within the United St•tse or

Transportation, DOT. (SBREFA| requinm the FAA to repmt " by t_.S, citimus •broad, As directed by
aC110e*:Finalrule. inqu/ries from small entities cemm-ning the CSLA, thelqlencyexerclsesits

SU_: Underits licensin 8 authority, information on, end advice _bout,. • lil_Lll_ •uthority in • m,,nnqr
consistent with public hmlth end safety,the Associate Admlnt_lzstor for compliance with statutes and .. -

Commercial Space Transportation (Ab'T) .m_. ,.ti.onswi.'th,in .theF.AA's . .. the tmJety of property, and U.S. national
nf t)m F_nml Awhtfion Admi-istration juri_IIGuom, m_Auain_ lnterplMumoil ,•eCth'ity and _.'gn policy intel_Mts.

_AA%'d_in"-es"--G_I_ :and application of the law to _ The _ ia a_ intended to _coura8 •
,_..na..,bility m.uimments for licensees_- mrs of facts supplied by • sm_l entity, end fscil/tate priv•te metor hnmch

"-" • ff ymr are • small entity and have •toco.d comm ' ,pc. . ..... _, ... a viti,.tqSh,tmpUeedlice ng
.... vi"_k _ ru]mn_tlrino quemaon, conmcx your tocat r_ pmcedur_ and use of Government-
lAUnCh acu u w t

...... for " official. If you-do not kno how o developed _ t_,__hnolo_, and to
e_mmmmesprocaaums ....... omctal -- ma-
demonstrat_m 8 compliance with those conma your locm r_ , you Y enhance U.9. space _rtation
requirements and for implementin 8 risk c_ntact Charlene Brown, Program _ with public and pr/vat_
sllocation provisinns of 49 U.S.C. ._na|yst Staff, Office of Rulem,,_n& involvement.
Subtitte IX, chapter 701, formerly the ARM--Z7, Federal Aviation This ndsmsking is vital to the

Administration. 800 Independence ssency's 8aqd of creating • stable
Cornmeal Space Launch Act of 1984, Avenue, SW, Wn_thin_ton, D_'20591, 1- regulatory envizonment, with
as amended. 888-551-1594. Intemet users can find • predictable costs snd benefits, for the
0AlI_$: This final rule is effective on additional information on SBREFA in commen:ial'launch industry. Throush •
October 26, 1998. the Quick Jump section of the FAA's clear enunciation of regulatory
FORFURTHERINFORMATION(_MqrrAG_.MS. Web page at http'3/www.fae.sov and requirements for insurance and
Fats M. Rosenberg, Attorney-Advisor, . may send electronic inquiries to the =nocetion of risk, the commercial
Regulations Division, Office of the Chief following Intemet address: 9-AWA- launch industry will have the
Counsel, Federal Aviation SBREFA@faa.dot.gov. inforumtion and certainty it requi_es to
Administration, U.S. Department of make informed risk mAnngement
Transportation, (202) 366-_320. _d decisions that affect relationships with
$UPPLE_NTAA¥ II_OP.ltttTlON: 49 U.S.C.Subtitle IX, chapter 7t_1_ customers and suppliers.

Commer_al Space Launch Activtties,
Availability of Final Eulm formerly the Commercial Space Launch Notice of Pruposed Rulemaking

An electronic copy of this document Act of 1984, as amended (CSLA)_ dlmcts The agency issued • notice of
may be dow'aloaded, using a modem the Secretary of Transportation to propmed ru]emskin8 (NPRM) on July
and suitable communication_ software, establish inatmmce (or other fimmcial 25, 1996 (61 FR 38992), solicitin 8 public

from the FAA regulations section of the • responsibility) requirements in amounts comments on its proposal for
Fedworld electronic bullafin board sufficient to address certain risks implementing financial responsibility
service (telephone: 703--321-3339), the essociatedwith the conduct of licansod and allocation of risk requirements. The
Federal Register's electronic buUetin . launch activities. In addition, the CSLA NPRM provided a S0-day comment
board service (telephone: 202-512- provides detailed mqniremen_ for period that closed on September 23,
1661), or the FAA's Aviation al/ocetin_ risk among the vazious launch 1996. A teehnlcal cm'rec_ons document
Rulemaking Advisory Commi_ participants, inc]udin_ U.S. Go_eixt. was published on August 23, 1996 (61
BuJletin Board service (telephone: 800- agencies involved in launch services. FR 43814). In/_tponge to requests for an
322-2722 or 202-267-5948). _n_cted in 1988, this comprehensive extension of time in which to submit

Intemet users may reach the FAA's scheme was intended to facilitate comments, the agency reopened the
web page at http://www.fa_gov/avr/ development of the U,S. conmmrcial - comment period for an additional 60
arm/nprm/nprm.htm or the Federal launch industry by allowin 8 it to days. The comment period closed again
Resister's webpage at http:// compete effectively in.the intemaUonal onDecember 2, 1998. (See Notice
www.access.gpo.gov/su doce/aces/ marketplace_and by providing to launch published October 2, 1996 (61 FR
aces140.html for access to recently participants certain protections against 51395).)
published rulemaklng documents, the risk of catastrophic losses that could In the NPRM, the agency proposed to

Any person may obtain a copy of this result from hazardous launch sctivities, codify ex_stin 8 practices, except where
final rule by submitting a request to the The U,S, Government benefits from otherwise indicated, and to standardize
Federal Aviation Administration, Office these provisions by limiting its own its approach to implementing the CSLA
of Rulemnldng, ARM-l, 800 liability exposure including obligations financial responsibility and allocation of
Independence Avenue, SW., that arise under international treaties, risk regime in rules of general
Washington. DC 20591, or by calling Additionally, a viable commercial applicability.
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Eight comments were submitted to the certificates provided by launch are referenced in this Supplementary
docket. Three comments were submitted licensees in demonstrating satisfaction Information and distinguished as
by launch services providers currently of FAA license orders, appropriate.)
licensed by the FAA to conduct The ensuing dialogue between agency Upon consideration of all of the
commercial space launch activities, officials and industry representatives comments received, the agency has
They are Lockheed Martin Corporation revealed a fundamental lack of determined that issuance of a final rule
(Lockheed Martin), Orbital Sciences understanding within the commerci_ is appropriate at this time in order to
Corporation (Orbital Sciences) and launch services industry of agency ensure that Government, as well as
McDonnell Douglas Corporation requirements with respect to coverage commercial, interests are adequately
(McDonnell Douglas). Boeing for claims of Government employees protected. Absent a clear understanding
Commercial Space Company and employees of Government of how the risks that attend licensed
commented on behalf of Sea Launch contractors end subcontractors. Since launch activities are to be allocated and
Limlted Partnership (Sea Launch), an 1989, the agency has intended for managed under the CSLA, all launch
international joint venture not yet launch licensees to provide coverage for participants, includln_ the U.S.
licensed by the FAA, and The Boeing these claims as part of the liability Government, may unwittingly remain
Company (Boeing) commented coverage required under a license, and exposed to uncovered liabilities.
separately. Since the clom of the has determined the necessary amount of Costs and benefits of this Knsl rule
comment period in December 1996, The insurance accordingly. However, this have been assessed by the agency and
Boeing Company merged with requirement was not evident to launch appear in the final Regulatory

licensem until the agency provided Evaluation available for public reviewMcDonnell Douglas Corporation;
however, McDonnell Douglas _ information, in writing, in rate in the docket
Corporation, operatln 8 as a wholly- April and early May, 1_7.
owned subsidiary of The Boein 8 Shortly thereafter, the Comme_ C_na_ C,iJnneJ[a
Company, remains responsible for Space Transportation Advisory The three cnmmentere currently
providin 8 commercial launch services Cnmmlttee (COMSTAC} adopted a. licensed by the. FAA to conduct launch
for the Delta fnmi|y of launch vehicles, resolution recommending that-the FAA activities, Lockheed Martin, Orbital
In this document, comments submitted publish a supplemental notice of Sciences and McDcmnall Douglas, have
by McDonnell Douglas before the proposed rulamakin8 for additional been subject to the agency's case-by-case
merger are identified as McDonnell industry camment before adoptln8 a implemAn_tetion of flnnnc/al
Douglas comments for ease of reference final rule. In lieu of acceptin 8 the responsibility requirements since
and to distinguish them from Boeing's OOMSTAC recommendation, the agency commencing onmmercial launch
comments. Spaceport Florida Authority deemed it appropriate to reopen the activities. Accordingly, they are each
(Spaceport Florida) was a prospective comment period on the outstandtn_ well-situated to assess the significanceof the NPP,M to their cm'mnt business
commel_ial launch site operator at the NPRM in order to afford industry an
time it submitted commAnts and. has additional opportunity to formally practices. Their comments indicate that
since obtA|ned an FAA license. Hughes express views on the agency's approach in a number of instances the agency's
Electronics, a commuDication_q sstg]]ite to financial responsibility and risk existin 8 practices, as explained in the
manufacturer, and Intelsat, a public allocation for licensed launch activities. NPRM, were not apparent to the
international OrgAniT_tinn that owns Reopening the docket also provided to commercial launch industry or their
and operates a global industry the first opportunity to insurers, and in their view the NPRM
telacommtmioaUons network for comment on these matters with the reflects fundamental changes in the
members and users, also submitted benefit of the agency's proposed agency's approach.
comments. The agency sought definition of the term, "licensed launch Two commenters noted that the
clarification of cortni_ cnmments it activities," which appears in a Notice of NPRM reflects a trend towards
received and the clarifications are Proposed Rulamakin8 on Commercial si_iflcant reallocation of risk from the
reflected either in the discussion below Space Transportation Liconsin 8 Government to commercial launch
or in the docket maintained by the FAA Regulations (Licensing Regulations), services providers. Two launch
Rules Docket Clerk and available for published March 19, 1997 (62 FR licensees indicated that the NPRM
public inspection. 13216). A Notice reopening the would require extensive and difficult

comment period for an additional 30 rh_nges to existing long-term
Second Reopening of Comment Pegiod days was published in the Federal contractual arrangements between
and Request fur Comments Re_ter on July 3. 1997 (62 FR 36028)., launch services providers, their

Several events foHowin8 the close of The Notice posed a number of questions customers and their contractors. Rather
the comment period on December 2, regarding the appropriate scope of than facilitating the industry, the
1996. resulted in an agency decision to CSLA-besed liability insurance NPRM, ifmade final, would have
reopen the rulemakin 8 docket a second requirements and requested specific damaging and adverse effects on the
time in order to allow industry an comments on costs and benefits U.S. commercial launch industry,
additional opportunity to offer views.on associated with the rulemaking; according to thess commenters.
the content of the NPRM. however, commenters were not limited Although the licensees agreed that

A Delta launch vehicle failure at Cape to responding to those questions. Four rulemsking to clarify financial
Canaveral Air Station (CCAS) during a additional comments were submitted to responsibility requirements would be
Government launch on January 17, the docket. Lockheed Martin and Orbital useful to the industry, they believe that
1997, damaged real and personal Sciences supplemented their initial additional opportunities for input and
property located at the facilLty, responses and Kistler Aerospace submission of comments should be
Although it was not an FAA-licensad Corporation {Kistler) and Marsh & afforded to the industry before issuance
launch, and therefore not subject to McLennAn, an insurance brokerage, of a final rule. Two licensees
CSLA financial responsibility commented for the first time. (Both the recommended that the FAA utilize the
requirements, the failure led to initial and supplemental comments of COMSTAC by tasking it to review and
heightened scrutiny of insurance Lockheed Martin end Orbital Sciences comment on a redrafted document
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reflecting industry comments on the prior to issuance of the final rule. In The agency d/asgrees with Spaceport
NPRM. clarifying remarks, McDonnell Doughs Florida's supposition that insurance

The agency has determine[ that it is explained its concern that this levels will increase if the proposed rules
appropriate and timely to issue a final rulem*ki,$ would affect its costs, are made final. The maximum probable
rule. The FAA's decision follows years Where a fixed price contract has been loss methodology as well as the agency's
of dialogtm between the agency and the negotiated with a commercial customer genend approach to assouin 8 riska to
commercial launch industry, a public there would be no opportunity to adjust certain property and personnel, as
meetin 8 coverin 8 financial the price or.allocate thcae costs described in the NPRM, are utilized
responsibility matters, and a total differently. Therefore, in fairness to the currently by the agency in estabtishtn 8
comment period of 150 days on the industry and to facilitate the smooth required levels of insurance. Insurance
NPRM. The agency will not further implementation of these requirements, requirements will not necessarily
delay this ndemakin8 proceeding on the contract negotiations already concluded increase by virtue of this rulemakin 8.

basis of the comments received, should not be impacted by this _tiou Uader the lWHowever, the agency's existing rulemakins, ac_tn_ to the
regulations allow any interested person commenter.
to petition for amendment or repeal of The agency m_+intmtns that, for the In developing this rulemeking, the
a regulation and this remedy remains mint par t, these final rules reflect agency's goal b_ been to carry out
available to members of the public who loass_md_g agency practices and consremtonal intent and facilitate the
seek a chanp in these fins/rules, 14 should not impolse significant additional competitive posture of the U.S.
CFR 404.3. costs on the ind_tstry. A gegulatory commercial launch tndu_ry through

In its genend comments, Lockheed Evaluation prepired as part of this statutory-based risk _hJrin 8
arrangements. However, in certainMartin suggested that eertlin issues rul,,m,klno, procesdln_ assesses its cost

raised in t_e NPRM be msmented from implications. As required, the agency instances, the statutory 1_ has.leR
this rulem-ki98 and the subject of has considered those costs, as wen as more questions unanswered than
separate, more focused, ndmnakin 8 benefits, to the public in.determlnlno to settled. For this reason, the agency
procaedinSS. Tim agency agrees, issue this final _Lle. A ainsle effective sought industry views and clarification
generally with this comment an¢l, as date for impmition of a final rule is of the appropriate means of
indicated below, has identified issues necessary to ensure a common implementing particular previsions of
that may require more detailed understandin 8 of CSLA-based financial the statute con_'nin$ liability
regulatory treatment beyond the general responsibility and risk allocation insurance coveregeand allocation of

: requirements contained in-this final requiremems, and staggered effective risks, includin S the requirement for
rule. dam would be unworkable and inter-party waivers of claims.

McDonnell Douglas has suggested that confusing to all launch participants. _ final rule represents the agency's
additional discussions between the Accordingly, the FAA rejects the position on how best to reconcile
comm_ia] launch industry, the a_qnncy _ort. of deferring the rule's statutory-requirements with the
and the Air Force would be useful effective dam. divergent views reflected in industry
before issuance of final rules in light of Spaceport Florida provided genera] comments,-ta_n 8 into account the
ongoing Air Force efforts toreplace comments to the- docket mai.vtA|nln s the Govel'ament's limited acceptaEs_ of risk
existin 8 comm,_lv.ial_zation agreements view that the proposed rules do not under the CSLA. In this discussion, the
with the Commercial Space Operations apply to a licensed commercial launch FAA has articulated its understanding
Support Agreement (CSOSA). The site operator. The agency agrees that the of basic risk allocation principles of the
CSOSA would also address insurance NPRM proposes requirements 1988 Amendments (Pub. L. 100--657)
requirements and allocation of risk applicable to licensed launch activities, and, in partic-lar, the reciprocal waiver
between the Air Force and ranqe users. Cnstemers of a launch site operator that of claims provisions of 49 U.S.C.

The agency has participated m hold FAA launch licenses would be 70112(b) which lie at the heart of this
discussions between the Air Force and required to comply with the agency's rulemsking effort.
the commercial launch services ix_ustry financial responsibility requirements. In As outl_ed in the NPRM, two
to ensure that financial responsibility the agency's view, a licensed launch site principal purposes of risk allocation
and risk allocation requirements ander operator would obtain the benefits and under the 1988 Amendments to the

CSLA are to limit the cost of manA_oln Sthe CSLA apply to range users responsibilities of a contractor to the
conducting licensed launch activities, launch licensee as a provide_ of launch launch risks by mstrictin 8 litigation
Financial responsibility for unlicensed preperty and services. The recently among launch participants and protect
activities would be addressed by the concluded memorandum of agreement the commercial launch industry from
CSOSA. The pendin 8 rulemakin 8 on between the Department of Defense, the risk of catasUophic losses from
Licensing Regulations will determine in National Aeronautics and Space third-party liability c]Rim_. The CSLA
final rules the point at which linas are Administration (NASA) and the FAA also insulates the U. S. Government
drawn by the agency between reflects this approach to risk allocation h,om a significant measure of liability
unlicensed and licensed launch for licensed commercial launch site exposure at little or no cost to the
activities. Given that understanding, the operators. Government. As explained in the
agency does not see the need to tie Spaceport Florida further noted that NPRM, the Government faces liability
issuance of these rules to execution of the import of the NPRM would be to exposure to third-party _ims by virtue
a CSOSA. add to the levels of insurance of its involvement in licensed launch

McDonnell Douglas further urged that historically required of launch activities through use of its property,
any changes to current industry practice licensees. This would make launch personnel, facilities, equipment and
that would be affected by proceeding activities conducted within the United services to support commercial
directly to a final rule should not apply States more expensive and would hurt launches and as a result of treaty
to licensed launch activities conducted the competitive posture of the U.S. obligations which impose strict liability
inconnectionwith any launch commercial launchindustryvis-a-visits on theUnitedStatesforcertaindamage
contracts,includingoptions,executed foreigncompetitors, when theUnitedStatesisslaunching
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state (Convention on Inter_'ational of claims whereby each launch covering damage to Government
Liability for Damage Caused by Space participant agrees to waive c!nlrmtit property at the launch site in the
Objects (Liability Convention), entered may have against the other launch amount of $40 million, based upon the
into force September 1972), The United participants for its own property agency's determination of maximum
States also bears international damage or loss and further agrees to be probable loes. If the amount of damage
responsibility for national activities in responsible for property damage or loss to the launch pad la assessed at $60
outer space carried on by non- it sustain,, as a result of licensed launch million, the Government absorbs $20
governmental entities which require activities. When implemented properly, million of loss to its property because it
authorization and continuing each of the entities participetlna in the has waived claims for prolm _ damage
supervision by the appropriate State launch should be effectively estopped or in excess of the required amount of
Party, according to Article VI of the foreclosed from essertin8 claims for insurance.
Treaty on Principles Governing the property damage or leas against the Third. the CSLA provides that each
Activities of States in the Exploration other launch participants, and each signatory to a reciprocal waiver of

-_and Use of Outer Space, including the launch participant is relieved Ofthe claims agreement must also agree to be
Moon end Other Celestial Bodies (Outer threat and cost of inter-[ratty litigation responsible for personal injury, property
Space Treaty), entered into force as well as the need to obtain liability damage or loss sustained by its own
October 1967. insurance coverin8 its potential !lability employees resulting from licensed

In order to ensure the comprehensive to other launch participants for property launch sctivities. Individ-J!l employed
intent of the CSLA risk allocation d_mAae or loss for which it might by the various launch participants do
scheme is fulfilled, the agency sought to otherwim be legally responsdble. . net waive el-iron for their own propertyidentify all potential sources of claims However, the waiver of claim,, damage or loss or for personal injury
against the various launch participants agreement is not intended to replace suffered on the job under the CSLA
for injury, damage or loss and the contractual rights and remedies reciprocal waiver of ClAimsrequirement.
financial resources that would be negotiated by the parties, such as the An employee who is injured or suffers
available to respond to those C]AtmA_ right to a replacement launch in the loss in the course of employment as a
either through insurance, seif-insurence event of a failed launch attempt, result of licensed launch activities may
or congressional appropriations. Example 1:Launch company A's recover workers compensation from his
Sources of claims can be separated into contractor is nagligent and dmnages or her employer. Alternatively, that
two broad groups: (1) these entities and satellite customer B's spacecraft. By employee may elect to pursue his or her
individuals who are involved in executing the statutory waiver of claims legal remedies noAi._ another launchlicensed launch activities, end (2) those agreement, B has waived its right to
entities end individuals who are not pursue a claim for damages against A participant whose negligence caumd or
involved in licensed launch activities, and A's contractor based onthe latter's contributed to the injury or loss.
The agency then sought to identify he.gent act. Ascertaining where financialresponsibility lies under the CSLA for
potential targets of C)nimSto ensure that Second, the CSLA furtherdirects the covering individual employee claimstheir liability exposure would be Government to execute a similar waiver
addressed. These entities can also be of claims agreement with PPLPs when has proven to be one of the more
classified into two groups: (1) the the Government is involved in launch controversial issues in this rulemAkln8.
licensee, its cttstomer, and the services by virtue of its property or The CSLA also alters traditional
contractors end subcontractors of each personnel; however, the Government's insurance practices with respect to
involved in launch services, referredto acceptance of risk under the statutory third-party liability coverage. Under the
collectively in this document as private waiver of c|_ims agreament is more CSLA, each launch participant involved
party launch participants (PPLPs),and limited than that undertaken by PPLPs. in licensed launch activities is also an
(2) the United States and its agencies, For property damage, the Government's additional insured under the statutorily-
and their contractors and waiver is limited to clRims in excess of mandated liability policy obtained by
subcontractors, involved in licensed the required amount of Government the launch licensee and is covered in
launch activities, referred to collectively property insurance. The CSLA instructs the event of third-party claims, up to the
herein as Government launch the Department of Transportation (DOT) required level of insurance. In this
participants (GLPs).These to enter into the agreement for, or on mnnnar, entities participatin s in the
categorizations are important because behalf of, the Government, executive launch are relieved of the need to obtain
implementation of the benefits end agencies of the Government involved in separate liability policies covering the
responsibilities that flow from the CSLA launch services, end the Government's shared risk of third-party liability. This
risk allocation scheme depends upon contractors and subcontractors involved approach of insuring all launch
how an entity is characterized, in launch services, collectively referred participants against third-party liability
Traditionally, AST has utilized the to herein end in agency license orders maximizes the capacity of the space
classification of PPLPsand GLPs in as Government launch participants launch insurance market to cover the
license orders astablishing financial (GLPs).The agency views this provision risk of third-party claims.
responsibility requirements, as establishing for the Government's Example 3: Launch company A's

Absent the CSLArisk allocation contractors and subcontractors involved launch vehicle is destroyed mid-flight
scheme, each launch participant is in licensed launch activities third-party and debris impacts a nearby
vulnerable to C}Aims fl'om other launch beneficiary rights in the waiver community. Community residents file
participants for injury, damage or loss to agreement between the DOT end PPLPs. suit rmmln S bOth launch company A
property and personnel _ well as Example 2: Launch company A's and its customer, satellite company B,
persons having no involv-ement in vehicle is destroyed seconds after as defendants end joint tortfeasors.
launch activities. The CSLA alters ignition and lift.off causing extensive Launch company A's liability policy
relationships among launch participants damage to the Government-owned must respond to cover both A's and B's
in several ways. launch pad from which the launch took liability, up to the limits of the policy

First, the CSLAdirects that each PPLP place, As a condition of A's license, the established by the agency, uniess a
enter into a mutual or reciprocal waiver agency required that A obtain insurance policy exclusion applies.
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Finally, the CSLA provides a assumed under the reciprocal waiver of addressed following this discussion in
mechanism whereby the Government claims _greement to be responsible for the section-by-section analysis.
accepts the risk of third-party claims one's own employees' losses. Notice of Propoesd Rulemakin$
that exceed the limits of the liability Alternatively, launch participants may
insurance established by the agency, rely on separate insurance,._uch as their Proposed Approach to Government Risk
subject to approval of a compensation comprehensive general liability policy, .4Jlocotion
plan prepared by the agency and to respond to this obligation. Either Under the NPRM, financial risks
congressional appropriation of funds, way, the agency concludes that financial associated with commercial launch
This catastrophic risk protection is responsibility for PPLP employee losses activities would be allocated primarily
frequently referred to within the space is intended to be addressed, first, to the commercial entities engaged in
transportation industry as through employer-provided workers such activities. The only exceptions are
"indemnification" although that term compensation coverage, and second, for those financial risks expressly
does not appear in the statute. In the through contractual obligations assigned to the Government by the
previous example, if successhfl claims undertaken by each PPLP through the CSLA. They are: (1) the risk otherwise
against A and B exceed the amount of reciprocal waiver of claims agreement in borne by the U.S. commercial launch
insurance established by the FAA for the event one's own employee claims industry of catastrophic losses and
A's launch, the FAA would prepem a against another launch participant for ,mlimited liability associated with
compensation plan for the President to lose or injury, commercial launch activities, up to the
submit to Congress for an additional A different approach is utilized for statutory limit of $1.5 billion (as
appropriation or other legislative c]nims of GLP employees,referred to in adjusted for inflation occurring after
authority, up to $1.5 billion (as adjusted the NPRM as Govemmeni personnel. January 1, 1989) above required third-
for inflation occurring after January 1, Because of limltstions under party liability insurance, subjed to
1989) above the amount of insunmce appropriations laws on the enactment of legislation, 49 U.S.C
established by the FAA. Above that Government's ability to assume an 70113(a); (2) the risk of property damage
amount, A end B would remain liable unfunded contingent financial or loss to U.S. Government launch
for iudgments against them. responsibility and the additional costs property or facilities in excess of

Identified earlier in this discussion, is that would otherwise flow to the required insurance, 49 U.S.C
the troublesome issue of determining Government if additional risks were 70112(b)(2); and (3) acceptance of
how the CSLA is intended to address imposed on Government contractors liability for death, bodily injury or
financial responsibility for employee
losses end injuries. DeRning the class of end subcontractors, the Government property damage or loss that resultsdoes not accept the additional Rnancia] from the willful misconduct of the

: "third parties" whose claims would be responsibility of indemnifying other United States or its agents, 49 U.S.C.
covered by the statutorily-reqnired launch participants in the event of GLP 70112(e).
liability policy has also been one of the employee claJ.ms within the limits of the All other I:inancial risks would be
more problematic issues associated with liability policy. Therefore, GLP al]ocated under the NPRM to
this rulem_ki,g. The two issues are employee claims against other launch commercial entities engaged in theclosely related, as explained below.

In dis final rule, de FAA concludes participants must be covered by the commercial launch business. Through
that although all employees of the licensee's launch liability policy, reciprocal waiver of claims agreements,
various entities involved in licensed together with other third-party clAim._, private party launch participants
launch activities meet the statutory By removing from the statutorily- (PPLPs) would be required to accept
definition of the term "third party," the required liability coverage those dnims responsibility for their own property
statutorfly-mandated liability policy is that have the greatest probability of damage or loss and for Injury or loss
not intended to respond to PPLP occurrence, thatis, PPLP claims for sustained by their employees. Except for
employee c]nlms. Rather, the CSLA property damage or loss and c]Rims of insurance required by the CSLA, the
imposes on PPLPs financial PPLP employees for injury, property NPRM proposed to leave to the various
responsibility for covering their damage or loss, along with the attendant launch participants the determination of
employees' claims in a manner that is risks and costs that would accompany how best to cover their resultant
separate from the launch liability inter-party litigation in the event of such financial responsibilities.
coverage a licensee must obtain. In clAim_, the universe of risks covered by Financial protection for the
essence, the agreement undertaken by statutory-based insurance is Government would be provided through
each PPLP to be responsible for its sim'dFic_ntJy reduced. In this manner, r_j._red insurance and the reciprocal
employees' losses contractually the launch liability insurance market is waiver Ofc|_ims scheme. ID_Ul'&nce
obligates each PPLP to indemnify and able to cover all launch participants' covering the Government's risk would
hold the other launch participants potential liability to ,,ninvolved persons be in the fOrm of: (1) liability insurance
harmless in the event of claims by one's and claims of GLP employees. The that protects the Government from
own employees for injury, property agency understands that insurance third-party Liability, including.liability
damage or loss. satisfying CSLA-besed requirements is imposed on the United States by virtue

From the comments received and available at reasonable cost under of treaty obligations; and (Z) property
clarifications provided by licensees current market conditions, insurance up to a prescribed amount
concerning their existing risk Detailed immediately below is a more that coven.s Gbvernment property, range
management programs, the agency complete discussion of the agency's asse_ and property of Government
understands that different methods are initial proposal on risk allocation, launch participle (GLPs), on or near a
employed to provide the financial specifically as it relates to coverage for Federal range lVacility, that is exposed to-
responsibility that covers this additional employee losses, industry comments on risk of loss or damage as a result of
obligation. Some launch liability the proposal and the agency's rationale licensed launch activities.
policies will respond to a contractual for adopting this final rule. Comments The CSLA reciprocal waiver of claims
obligation assumed by an insured under on other substantive areas of the scheme would benefit the Government
the policy, including the obligation rulemaki_ are su_mRrized and by freeing GLPs from the risk of claims
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for property damage or loss by PPLPs. services provided are in support of because it is used to determine the
The Government would waive claims commercial as opposed to government universe of potential third-party
for property damage or loss occurring at launches. Therefore, if Government claimants under the required liability
a Federal range facility, on behalf of contractors were confronted with insurance obtained by the licensee, _
itself and GLPs, to the extent losses additional risks of liability end financial determines eligibility for payment by
exceed the required amount of responsibilities arising out of their the U.S. Government of excess third-
Government property insurance. The support for commercial launch party C)A|ml, end has implications
Government could also waive property operations and had to obtain additional bearing on the proper implementation of
damage claims, consistent with the insurance to cover those riskS, either the reciprocal waiver of ClAims agreements
CSLA, where a policy exclusion is cost of the additional insurance would whereby launch participants assume
deemed "usual" for the type of be charged to the Government as an responsibility for losses sustained by
insurance involved. Unlike the allowable cost but one that is not their own employees as a result of
additional financial responsibilities recoverable from the commercial user or licensed launch activities. The
accepted by PPLPs for their employees' the contractor could refuse to assume definition of "third party" must be
losses, the N'PRM further exp!Ained that the risk of additional liability end e_Amined with each of these
the Government does not accept this decline to do business with the considerations in mind to ensure a fair
responsibility with respect to losses Government or to support COmmercial allocation of risk as contemplated by the
suffered by Government personnel, operations. CSLA.
defined as employees of GLPs, because To avoid these results, and to limit The statutory definition of"third
they would be deemed "third parties" financial exposure of the Government, party" is one of exclusion. It means "a
whose c]A_ms must be addressed by the the agency has consistently treated person sxcept--(A) the United States
launch licensee's liability policy. Government contractors end Government cz the Government's

The NPRM proposed that Government subcontractors as though they stand in contractors or subcontractors involved
contractors and subcontractors involved the Government's shoes for purposes of in launch services; (B) a licensee or
in launch services would be treated no insurance end risk allocation, transferee under (49 U.S.C. Subtitle IX,

differently than the United States for Accordingly, the NPRM proposed to ch. 701); (C) a licensee's or transferrve's
purposes of required insurance coverage continue the agency's longstanding contractors, subcontractors, or
and risk allocation. The rationale practice of imposing on Government customers involved in launch services;
offered for the agency's approach was contractors end subcontractors only the or (D) the customer's contractors or
three-fold: (1) that contractors and limited obligation to waive claims and subcontractors involved in launch

• subcontractors of the United States are assume responsibility for employee services. 49 U.S.C. 70102(11|.
third-perry beneficiaries of the losses in excess of required property Conspicuous by its absence from the
Government's waiver of claims and liability insurance, respectively, statutory definition is any mention of
agreement with the licensee, its that the agency currently accepts when employees of the various launch
customer, and their respective entering into a reciprocal waiver of participant entities involved in launch
contractors end subcontractors, (2) to claims agreement on behalf of the services, including the Government.
relieve the Government of certain costs Government end its agencies involved Therefore, employees of all entities
and burdens .that would otherwise flow in licensed launch activities. Thus, involved in launch services may be
to it in the event of damage to property under the NPRM, and consistent with considered "third parties" under the
of Government contractors end existing license orders, property statutory definition because they are not
subcontractors, and (3) to avoid belonging to Government contractors excepted from the definition. In essence,
violation of the Anti-Deficiency Act and subcontractors involved in launch the CSLA defines a third party as any
which prohibits the Government fzom services at a Federal range facility person that is not directed by the statute
agreeing to assume an unfunded would be covered by the insurance to sign a reciprocal waiver of cJAims

agreement.
contingent liability absent specific provided for damage or loss to Nevertheless, the definition of "third
statutory authority to do so. Government property, even if thoseThe approach proposed to risk party" proposed in the NTRM explicitly
allocation for Government contractors entities maintain their own property included Government personnel,
and subcontractors was intended to insunmce. Similarly, Government defined to include Government
facilitate commercial use of Federal contractor and subcontractor employees employees end employees of
range launch property end services, would be accorded "third party" status Government contractors and
When a commercial user contracts with whose c|Aims would be addressed by subcontractors involved in launch

a Government agency for use of a the launch licensee's liability policy. In servi¢:es for licensed launch activities,
Federal range facility, the commercial addition, Government personnel would and excluded employees of private
user also obtains the benefit of certain be named as additional insureds under party launch participants (PPLPs). The
services provided by the Government the launch licensee's liability policy and definition, as proposed, differentiates
through its contractors and their potential liability to third parties between employees of PPLPs end those
subcontractors. Services include base would also be covered, of Government launch participants

operations support, equipment, Proposed Risk Allocation for Employee (GLPs) because under the NTRM the
maintenance and other ancillary Losses farmer's claims are intended to be
activities that support Federal range addressed through reciprocal waiver of
operations. Although the Government (1) Definition of ,Tlu'rd Party'" c]aims agreements and the letter's are
has a means of accounting for contractor In the NPRM, the agency proposed a intended to be covered by the required
services utilized in support .of new definition of the term "third party" liability policy. This distinction was
commercial operations and is able to to facilitate understanding end justified as necessary (and intended by
allocate direct costs to commercial implementation of the agency's Congress) because, in the agency's view,
users, the Government does not contract approach to risk allocation for employee financial responsibility for all c]Aims of
differently in terms of risk allocation losses. The term "third party" is Government employees and employees
depending upon whether the Support or especially significant in this rulemaking of Government contractors end
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subcontractors against other launch presented in 49 U.S.C. 70113. "['nerefore, the NPRM. Additionally, because
participants has not been assumed by according Governmentemployees the employees of Government contractors
the Government. Under the proposed status of a "third party' ensures that andsuix:ontractors would also be
definition, claims for _AmaBeor loss financial resources will be available, deemed third parties, the Government
suffered by Government personnel through the licensee's liability policy, to would not be required to obligate its
against other launch participants would cover GovernmAnt employee cJAim_ contractors and subcontractors to accept
be covered up to the limits of the ageinst other launch participants and responsibility for their employees'
liability insurance required of a launch avoids the need for each launch losses and reference to this obligation
licensee. The Government would only participant to mAintRinil_ was aim omitted from the propomd
be responsible for coverin 8 its coverin8 their potential liability for such form of agreement presented in
employees' claims against other launch r!Aim.. It also _onci]es the statutory A_pendix H.
participants, as well as other third-party assumption of responsibility obligation m summary, whereas PPLPswould
c|aims, if the liability policy would not with ]imttatians oil the Government's waive elAim_ aSai_t the other launch
respond because of a policy exclusion ability to assume an unfunded participants and asree to be responsible
deemed usual for the type of inmxmnce continsent liability except where for their own property demase or Ices
or if the policy limits were exhausted. _ has clearly provided a and for lmms sustained by their
ClalmAof employees of PPLPswould mechanism for _ so and allowed the employees, the Government's waiver
not be covered by the liability policy Government to accept this _ For wou/d be limited to property damlga
and would have to be addressed through example. Public Law 85--804 authorizes suffered by GLPs at the launch site, in
some other means. Accordingly, the certain esency heads to enter into exco_ of required property insurance
NPRMdefinition of the term "third contracts for national defense purposes _ of Government personnel would
party" nearly echoes the statutm7 which expressly provide that the United be covered by the required liability

States will hold harmless end indmmnlfy _ up to the limits specified bydefinition, with the followin 8 proviso:
"Government personnel as defined in its contrs_olll f¢_ thin-party c ialms, the ii_Mlcy. Uncove_'_[ _ of
this section (at 440.3(a)(6}) are third loss or dAml_ t_ conlz_or property Government personnel would be
parties. For purposes of these and lees or denu_ to Govermnent included in a compensation plan
regulations, employees of other launch property, without regard to submitted to Congress as part of a
participants identified in perasraphs appropriations l_ws applicable to request for appropriations to cover
(a)(15)(i) (B) and (C)of this section are Government co_. This authority _ third-p4trty r_llims.

not third parties." is limited to clAi,hm or l__mp____a_ Out CollmnoMtll oa the N]P_
In practice, this definition is of or resulting fr0munusually

con_bttant with the asency's approach hazardous or nu¢.learrisks. The asency requested comments on
since 1989, to settin 8 risk-based To avoid pass_ ad.ditional costs to the approach to risk allocation pmpmed
insurance requirements. That is, for all the Government, third.party status is in the NPRM in Lightof the following
launch licenses issued to data, the also accorded to employees of con,dderetions: (1) abeence of any
amount of liability insurance required Government contractors and indication in the CSLA or legislative
as a condition of each license takes into subcontrsctora iavolved in launch history that employees of
consideration the value of the maximum services under current practice and this nonsovemmental launch participants

• areintended to be included in the
probable loss fromclaimA by is the approach leflected in the NPRM.
Government personnel for death, bodily In 1993. the agency revised the form definition of "third parties," whereas
injury, or property damage or loss. It of Agreement for Waiver of Claims and the legislative history explicitly
does not account for potential claims of Assumption of Responsibility indicates that Government employees
PPLPemployees. ' (Agreement) that accompanies each are to be considered "third parties," S.

launch license to clarify that the Rap. No. 100-593, lOOthCong., 2d Sees.
(2) Assumption of Responsibility for Government waives c]Rimqand assumes 8 (1988); (2) absence of any indication
Employee Losses responsibility for property damage it that the Government would compensate

The NI>RMeX]71airled the assumption sustAimtand for any bodily injury or the claims of employees of PPLPsas
of responsibility for losses sustained by property damage SUStainedby its own excess third-party c!aim_; (3)
one's own employees as a mutual employees only to the extent that those considerin 8 employees of launch
undertakin 8 by each entity to "cover" elAimq exceed the amount of property participants as third parties would run
losses of its own employees, and leaves and liability insurance required under counter to the assumption of
to each launch participant the the CSLA. Under currentpractice, it is responsibility for their losses required
determination of how best to menage this limited waiver, release of clatm_ by the statute; and (4) third-party
their resultant risk. As one possible and assumption of responsibility that liability insurance requirements would
approach, the agency offered that the Government obligates itself to likely increase if employees of all
launch participants could maint-i- extend to its contractors and launch participants areconsidered third
other liability insurance to cover the subcontractors under paragraph 4(c) of parties.
financial risk that arises out of this the Agreement now in use. In this Industry reaction to the N'PRMand
contractual obligation, regard, the FAA maintAin_that the the agency's clarification of Insunmce

The Government is not able to assume approach to risk allocation set forth in requirements in the sprin8 of 1997,
an unfunded contractual liability under the NPRMis, in practical effect, following a Delta launch vehicle failure
appropriations laws absent explicit consistent with currentpractice, earlier in the year, led the agency to
statutory authority to do so, and the However, because Government reopen the docket for an additional 30-
agency does not view the statute as employee claims would be re_arded as day comment period. In doin8 so. the
providing the necessary authority third-party c|Aims the agency proposed asency queried whether employee
except to the extent third-party claims to remove reference to responsibility for claims are intended to be addressed by
may be the subject of an additional losses sustained by Government the liability policy a launch licensee
appropriation under the statutory employees fzom the proposed form of obtains to cover all launch participants'
payment of excess c]_im_ procedures agreement presented in Appendix n of third-perryliability. Alternatively, we
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asked whether the reciprocal waiver of payment by the Government as part of statute. Sea Launch echoed many of the
c!-ims agreement in which launch the catastrophic loss protection concerns expressed by Boein 8 in noting
participants agree to assume contemplated by the CSLA. (Boein8 that unless considered '_ird parties,"
responsibility for losses sustained by erroneously refers to umbrella insurance injured employees would be nn.bla to
their employees imposes additional coverage provided by the U.S. recover for their |ceres in the event the
financial responsibilities on the parties Government to cover excess third.party negligent party did not maintain
to cover these r!aims. More specifically, rlalmL The Goveeumant does not adequate coverage for the claim.
the Notice announcing the reopened maintain insurance to cover .Sea Launch also _ed that ff
docket requested answers to the catastrophic l_o____resultin 8 from employee clA_maare not eligible fef
foUowin 8 questions: "Are employees of licensed launch activities. Rather, the payment by the Govermnent as exce_
the Federal Government and its CSLAprovides • procedure whereby third-party cJaime because they are
contractors and subcontractors (defined Congress may vote to appropriate funds covered bytheir employer's a_umption
in the NPRM as "Government to cover those losses.) Accord!n_ to of responsibility, then the same
personnel") properly classified as third Boeing. this is an ironic result becaum reasonino should apply to clatms of
parties? If not, how should their elalm_ launch participant employees am the Government personnel. In See Launch's

most likely to be injured in the event of view, it is reasonable to expect theSinst other launch participants for
sSe, injury, or loss be addressed, a launch sccldenL Moreover, absent Government to cover exce_ _la|ma of

particularly in liMhtof the limits on the liabiLityinsurance covereSe for Govemmant personnel as third party
Government's ability under employee claims, launch participants el,,ima and the same eligibility should
appropriations laws to accede to would be vulnerable to, and potentially apply to eh.lm, of all employees.
unfunded contingent liability? From an liable for_claims from launch Finally, Sea Launch dhasrmd that
insurance perspective, what issues or participant employ_s and there is no coverin 8 all employees' _laimaas third-
problems does the proposed definition clee_ statutory basis for su88estin 8 that party _latma wouldsJonmcently
present in providing liability insurance launch participants mtm indemntfy increase the amount of required
coverage for third-party claims? Should each other for those _]_,imJt,Fi_l_y, insurance because a responsible launch
employees of all private party latmch according to Boeing, there is no basis for licensee would obtain such coveraSe in
participants also be deemed third treating Government employees _ any event, whether or not required by
parties? If so, how would tbia affect differently from all other employees in regulation.CSLA-besed liability coverage? If these light of the statutory definition of"third
employees are not third parties, how party" which omits any reference to l.!k_ Boeing. Sea Launch also did not
should their claims be managed? That employees of any entity involved in offer • definitive view on the intended
is, how should the various launch launch services, and therefore ell meanln_ of the reciprocal waiver of
participants protect themselves employees should be considered "third claim_ provisions of the statute;
financially from claims by other launch parties." however, it postulated that ff theassumption of responsibility is an
participants' employees?" (62 FR36029_ Boeing also refuted any suggestion agreement to indemni_y other parties forJuly 3, 1997). that the assumption of responsibility

The range of comments received and provisions of the CSLA and reciprocal claims brought by one's own employees
summarized below underscores the lack waiver of claims agreement imposes a than that obligation should be becked by
of clarity in the statute. In particular, requirement on a party to indemnify financial resources, such as the liability
industry opinion was divided on the another launch participant for coverage obtained by the licensee, in
appropriate definition of the term "third successful cla/ms by that party's own order to effectuate the intent of the
party" and the intent of the reciprocal employee, Without offe_n 8 an opinion CSLA. In darifyin 8 remarks, Sea Launch
waiver of claims requirement, as to the meaning of the assumption of indicated that the statutory-based

Both Boeing, commentin 8 in responsibility provision of the statute, assumption of responsibility is intended
September 1996, before its merser with Boeing argued that if Congress had to be an affirmative obligation to
McDonnell Douslas Corporation, and intended for there to be an indemnify other launch participants in
Sea Launch su88ested that all indemnification obligation it would the event one's own employee, a third
employees of all launch participants have done so explicitly end the term party, claims against another.
should be viewed as "third parties.... indemnification" does not appear in participant, and the licensee's liability
whose claims must be addressed by the the CSLA. The comment cites a legal poU_cyprovides the financial resources
required LiabiLitypolicy obtained by the encyclopedia in support of the argument coy•tin 8 this obligation. In other words,
Licensee. that • party claimln S a right to be the liability policy effectively provides

In support of its position, Boeing indemnified against its own nesLisenco a financial guaranty that each launch
stated that the intent of the CSLAis to must estabLish that a contract clearly participant will ihl61! its contractual
provide to all launch participants expresses such an intention and notes obligation to other launch participants
protection against claims by those who further that such agreements have been to be responsible for its employees'
suffer injury as • result of an errant held void as against public policy. The losses. Whether the basis for the claim
launch--either through statutorily- better view, according to the comment, is viewed as the contractual obligation
required Liabilityinsurance or through is that all employees, government and to indemnify another party, or as a
the inter-party waivers required by the nongoveroment, should be considered third-party eb,lm, the policy should
CSLA. Because employees are not third parties, respond, accordin 8 to Sea Launch,
required to enter into waiver of claims Sea Launch commented that all because ultimately it is the employee/
agreements their individual c!Aim_ employees of the various launch third party that must be compensated
against the other launch participants are participants should be considered for his or her loss. As between • launch
not waived. Yet. accordin_ to Boeing, ff "third parties," based on the statutory participant and its contractor, Sea
employees are not accorded third-party definition, whose claims would be Launch commented that it would be •
status their claims may not be covered covered by the required Liability contractual matter that would be
by the required third-party liability insurance and then by the Government nesotiated by the parties outrode of the
insurance nor would they be eltgible for under the excsss r.|alms provision of the CSLA.
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Kistler offered the view that.all intended to be eddnmed by the .,,,itstim an the Go_munent's waiver
employee should be considered third reciprocal waive of claims q;reement of pro_ Lm.ao beart.( on
ptmm otherwim .-,plo_m of_PPLPs _ by ,.,,-b hnmch lm_cipant - sad does not in --y way limit itsammpttunot.-emaatbtwoaldbedi_itsd t_wmkers and.not by the llahilitypoUcypmvidad
compensatkl _ Gave'ameS by the launch_immie. By impU_ umploym _ _ on
personnel would'ben_At from more no employees would be.deemed 'third the Govemmont's ability to m:cedoto
exten_vs recoveries. The substance of parties" in the u_e that their _ .nfUded am_,,_-,,t tlabUlty should
this camment has already been would not be covered by the required not impede the Government's ability to
eddnm_ in the premdins summary of liability policy. P.mh_. ew.h ,/Snmry to memo zeqxm_l_aty f_'lt, maployme
the 1988 Amendments; however, the areclp/oadwaiverof claims agrument loam led shotfld be bandied in a

aSency mitoratm hem that no employees ismsp.__ .mleformaintaininginmuamm mmm_similartotha_a:om_]Jtm-
are mquired to w&lve their clahns under that rmpmu4- to its contntctual pmvtstmmoftlmCSLA. Sixth, tim
the reciprocal waivw of claims obfiSatiun to indmnn//y other launch not/an of mesmabb cost of _ is
asnmmant and that any injurud., participants in theeNent of an employm a rulatlvu tam and in any rnmt
emplo_e may elect t_punme _ claim fur tnbsry, damap or lmL. allowins tntmr-pm_ claims lnaoed of
renmdim ,sttsm • nesttsmst launch Orbital _len,_'insuranceee01_ r_ly_Isupon the mclproad waivw

ch_fl_ iu_c_m_n fonl_ by mt_
_ o_mr th_ hiJ _ h_

u.ren,oeoit sc ffi cs. Snth..now C ffinm--,
matallm •hunchp,dpanr,
employuetomcovu¢m athbdpeJty pmuannnltobe_ and.inset,de

and bkDanaoU Douslm put forward a ssainat mmthsr launch part_lamt _ under tho ume policy ts mumh_ex
contrasting view of the intended, would defeat the inter of the reciprocal and melon tho n_ipmml waiver
coven_ of the term "thlrd party, waiver of cla/ma provldona of the 0chams mala_ la_h_, nndw,t_,_
_ to the_ thr_ launch shttute to llmlt inter, party chtilaL Ah_, _s pmp_ tho_k_mmosfoes
I/conesm, no employees should be aUowin8 addiUmud Insmed_ (both tlm mead would be unfairly lmp_tsd
cons/denai '_Lrd parties" for purp0ms entity and its employee,) to aim be barnum its llah/I/ty policy would haw
of the required liability lnmmmos claimants under the same policy could to respond to claims mused by a grossly
coverase. Under their view, the be done at a cost; howev_, this nq_isont launch lmrticipant, defmtin8
asmnnption of responsibility for approach flies in the fs_e of the C__.A, the "_mmmxity" from such claims that
employm losses requires that each sccordinS to the o_w_mm_L the rec/pmcal waiver _cheme would
signatory to the _ciprocal ssreement Orbital-Sciences' _ broker otharwim previd_. _ to Orbed

. indemnify the other sisnatorles for furth_ stated that at the time the 1988 Sci_, this is particularly
claims made by one's own employes_ Amendments were enacted, it had been problematic whsm the Govemmmt's

M_ell Doushm and OF6ital understood that special consideration conmu:tor is involved becatme the
Sciences specifically commented that was werrantnd for Government llcsnmo has no direct cmxtrolover that
personnel are part of the entity of which employeesbecause of .elations on the entity ar ita emplf_yem.

ey are members and therefore no Govmannent's ability to ammm an In_arther cla/iflcation of its romarks,
personnel, not even Govmmm_mt unfunded continSent liabifity to cover OSC's broker explained that • licensee's
personnel, should be considered, "third succosshtl claims of Government l/ability policy can be written so u to
parties" for purposes of required employees eoRir_t other launch respm_d to the liability assumed by an
liability _surance coventse. Accordtn8 perticipants._However, the same insured under a contact or aSreement,
to McDonnell Douglas and Orbital treatment was not believed to be indudin 8 the conu'actual oblisation
Sciences, an employee's c)mlms _,e the appropriate for employee, of each launch participant assumes under
responsibility of his or her emp_ mr, Government contractors because those the reciprocal waiver of cl*ims
including the U.S. Government _ : its entities can obtain insurance to cover eSreement to be responsible for its
contractors. Und_ the inter-party this resp0nsibittty. . employee' lasts. Th_ approach b,lflll-
waiver agreement, that responsibility Orbital Sciences reaffirmed its the important objective that underlies
includes a requinnnent to indnmnlfy position in supplemental commits to the reciprocal asreement to be
other signatories to the agreement in the the docket notin 8 furtherthat its launch responsible for employee, l___m_eof
event of _}aims by one's own employee inmmm_ did not cover _]aim$ of kespin8 liUgation co_ts to • mlnimul_.
against the other signatories. .Government personnel and that doin8 LbckheedMartin's initial comments

AS • result of the Boeins-McI_nnetl so could double the coet of insunmce, also expressed concern over the
Douglas merger, effective Ausu_ 1, Orbits] Sciences also made the inclusion of Government personnel as
1997. the risk manasement prosrs m for foUowin8 additional points: First, "third parties," north8 thst includin 8
commercial lattnchos of the D_te f_mily Government personnel are not now and them would have flat.reaching effects on
of launch vehicles was conmlidated ousht not be c!_sified as "third the statutory risk allocation scheme,
Within Boem 8. _ecatls_ Ofthe parties." Second, each signatory to the including the maximum probable loss
divergence of views expressed in docket reciprocal waiver of claim_ asrsement, determln_tion for third-party lmees, the
submissions by _ell DouBles and including the Government, agrsm to nature and scope of required liability
Boeing prior to the merger, the agency indemnify the other signatories for coverage, coverage for employee c!A_m,,
sought clarification fromBoeins's claims made by its own employees scope of the reciprocal waivers of
Insurance Department, Space and resulting from licensed launch c]_ims, and the U.S. Government's
Liability Risks, as to Boeing's views of activities, Third, the agency's views, ss payment of excess tl_. -party.claims.
appropriate implementation of risk expressed in the N'PRMand in Lockheed Martin noted treatme
allocation under the CSLA. By way of correspondence with the industry, statutory definition of "third party"
clarification. Boein8's insurance represent an inappropriate, ,nn_es&_-y dG_l not differentiate between
manager endorsed the view espoused by and unwarranted expansion of employees of the Government or its
McDonnell Douglas in its written industry's liability burden, as well as a contractom and subcontractors and
comments that financial responsibility shift of liability from the Government to employees of private party launch
for one's own employees' losses is the industry. Fourth, the statutory participants (PPLPs). Lockheed Mazl_
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also questioned the resultant lack of losses, rasultJn8 in pre_um Incrmsea _l,_!m_tagrmment in which launch
responsibility on the part of the as hiSh as $500,000 per launch, participants assume rasponsibiUty for
Government for its employees' elnlm,, accordtna to Lockheed Martin's their employees' losses is intended to
under the definition of "third party" supplemental comments, address financial responsibility for
proposed in the NPRM.Lockheed Lockheed Martin incorporated by losses sustained by private party launch
Martin inifli!!y stqlSmted that it might reference comments subm/tted by Marsh perticipent (PPLP)employees and
be beneficial to comider all launch &M,-I_,,,,,,,_,now JkI-IMmh & remove the risk of m_chclaims from the
participant employees as "third McLannan, an aerospace _. launch _ _ COV_
parties," but noted that this action broker. Accordin 8 to Marsh &- requiredundez the _ Second,
should not be t._m, without McLe,,,_. lnmxrsnoeuaderw_ten .have althoush the aSency sSmea with
understandlno., the consequences, such Ion8 understood that Government commenters who stated that the liability
as higher insurance requirements for employee el.i-,, and _l.t,_. of policy obtained by the launch licensee
third-party liability. Lockheed Martin Govammmt contractor employ_m is not intended to cover _ employee
also strsmmdthe importance of remained the ruponsibiUty of-the elJtma becaum they are addressed
undmsteDdtn 2 how the qancy Government or its contractors, throush the reciprocal waiver of elaima
interprets the reciprocal asmmmmt respectively, u evidenced by the waiver ssreement , the aflency further concludes
botweon launch pertldpents in which of _l.,,,,. spmmenL While the that the launch UcenHe', liability
partiee NFee to be reeponsibb for injury insunmce market can respond to-the policy is required to cover Government
or losses sustained by their owa Govemmant's rsquimment that.its launch palticipm_t(CLP) employee
employeeL. . employeae be covered as th/rd pariy., el.tin, up to thai/mira eatablkhad by

In supplemental comments to the claimants, !n.clu_on of Govemmmt the asency in _ orders. In
docket, Lockheed Martin unequivocally conU'aot_ employsea is am1 reaolvin8 these issues, the apncy
objected to denni,,o the term "third pmblamattc froman allocation of risk maintsinathe disthtction describedin
party" to include any employeea., equ/ty stendpoiiu as it could , the NPRMbetween PPLPsend GLPa.
whether Government-related.or private s/sniflcently affect the cost of InRranoa. ThLsfinal rule focuses pr4mm-//yon
l_m_y,madoppoaad any intmvrstetton of accord!n- to the comment. Tl_.view is risk allocationImon8 private party
the term "third party" that would consistent with that expresasdto the launch participants (PPLPs) involved in
reUeve the Government of responsibility agency by an insurance underwriter licensed launch sctivitiee and between
for its employees' losses and thoae of who added that requirin8 covemsa for PPLPs and Government la.mch
Government contractor employees Government contract_ employees could pertlcipants (GLPs}when the
under the reci_ waiver of claims adversely affect launch services Government perfomm its traditj,'m,d role
scheme of the CSI.A. Lockheed Martin providers' ability to ob,Ai- insunmce in u menaSer of the Federal launch
further stressed that althoush it has the future at reasonable rates because end provider of renp safety services.
accommodated the Government's their loss records would reflect ei_tm= The NPRM separately addressed the
clarification that employees of the for which they were not rest. _la. situation in which a Govm-mnant agency
Government and its contractors and To sum up, opponents of the is a cu8tomer of commercial launch
subcontractors are to be considered proposed definition of"third party" • services,The NPRM stated the FAA's
third parties, tl_ was viewed by argue that the additional coverase that view that because Government aganciee
Lockheed Martin and its insurers as • would be required to comply with ,-Jmnotagree to all u/lfunded contlnoent
new interpretation that transfers resulatory requirements would result in liability absent express statutory
additional risk to the lann_b liability higher risk exposures and insurance authority to do so, employees of
policy and could have sisniflcant premiums, that doin8 so is contrary to Government agency customers am atso
adverse impacts on the licensee's loss or would defeat the purpose of the considered third parties whose claims
exposure and premi,ma, reciprocal waiver scheme required by would be covered by the Ucensee's

Lockheed Martin beUeves that the statute, and would lead to difltcultiee in launch !labiLity poUcy.However, as
assumption of responsibility for implementation in that Government exp!Ai,ed in the NPRM. a Government-
employee 1__,3___imposes on each launch participant (GLP)employees owned payload is not covered by
signatory to the interparty waiver would be both additional inmm_ statutorfly-mquh_l Government
agreement an obLisation to indm-nlry protected from third party Uabillty property insurance and the U.S.
another signatory/launch participant for claims, as well aspotential clAimnnts, in Gove_r',,lnept agency customer accepts
the amount recovered by one's own effect making elnima aoninQt their OWn responsibility for property damage to
employee for losses suffered as a result liability poUcy. It could also allow a the payload. Tiffs approach reflects
of licensed launch a_dvttiss.Accordin8 negligent employee to recover 8gninat current agency practice in estab]jshina
to Lockheed Martin. insurance that is another negligent launch participant, risk-based financial responsibil/ty
separate end apart from the Ucensea's neither of whom is under the licensee's requirements for third-party liability
launch liability policy is available to control or direction. This would and Government property c]am_. That
cover this contractual obLisation. In this unfairly impact the Licensee's loss said, the final rule does not resolve, as
manner, risk exposures and premium record--ass_,ming the insurance market a matter of tabulation, the form of
costs are more fairly distributed emon8 is able to respond to tho additional risk. reciprocal waiver of clalm_ agrsement
launch pm'_cipants without
overburdenin 8 or distorting the Final Rule Approach to Risk Allocation the Govermnant will utiLize when aGovernment agency is involved in
licensee's actual loss record. Further for Employee Losses launch services as a customer and such
expandin 8 the definition of "third Havin8 s--mmarized the rsnseof agreements will continue to be
party" to include employees of views expressed, the agency resolves, as addressed on an individual basis.
Government contractors and other a matter of regulation, two issues that
launch participants would effectively are critical to defining appropriate risk (I) Assumption of Responsibility for
negate the inter-party waiver of c}stims allocation and financial responsibility Employee Losses
scheme and leave Lockheed Martin under the CSLA. First, the agency This rulemaking requires that the
financially responsible for all such concludes that the reciprocal waiver of agency clarify proper implementation of
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the staratory language appearing in 49 affect the rights of Government duty owed by each employer to the
U.S.C. 70112(b)(1) arid (2)which employees to independently pursue other launch participants. This
provides that "each party to the waiver claims against other launch participants responsibility may be termed a
agrees to be responsible for property because their claims are not waived legislatively-mandated contractual
damage or loss it sustains, or for under the reciprocal Waiver of c]slms indemni6catian obligatio_
personal injury to, death of, or property agreement. However, it is possible that As between a laun_ participant and
damage or loss sustained by its own fewer claims by Governmont.employeee its contractors and subcontractors, the
employees resulting from an activity agnin=t other launch participants would assumption of responsibility could be
carried out under the license." be brought if Government agencies' viewedu a "contractor-under"
(Emphasis added.) As one commenter subrogated rights were waived, requirement whereby each party
queried, is it a restatement or Simply put, FECA is the Federal provides workers compensation
elaboration of the requirement to Government's workers compensation insurance that would cover its
provide a waiver? Is it a restatement of program. Under FECA. a Federal contractors and subcontractors
a requirement that a party would have employee is compensated for work- employees' claims in the event its
even in the absence of the statute? Is it related injuries and if the injury was contractors and subcontractors failed to
an atFumative obligation to indemnify caused by a negligent third party, the provide coverage. Doing so would
other parties for clAim_ brought against employee is advised to pursue a c! =ira minimize the likelihood that an injured
them by one's own employees? against that negligent partT. If the employee of a contractor would look to

One possible interpretation of the employee is succe_ful in his c}_tm, he another launch participant's deep
provision is that the agreement to be or she is required to reimburse the pockets for recourse. (Generally
responsible for one's own employees' Government the amount paid to the speaking, state lxw provisions of this
losses means compliance with workers employee by the Government, with natu_ are intended to give a general
compensation insurance requirements, a certain adNstmonts for legal fees and contractor an incentive to require
requirement an employer would have other expenses. Even ff the CSLA means subcontractors to carry workers
regardless of the CSLA. Ensuring that the Government must forego its compensation _ce. 2A Larson,
workers compensation coverage is right to recover, it does not mean that Workers Compensation IAw, 72.31('o).)
provided for employee c}Aims reduces Government employees forego their However, the FAA declines to interfere-
the likelihood that an injured employee rights as injured claimants to proceed with variations in state workers
will pursue claims against another a_dnet a negligent launch pm'ticipant, compen_tion progrnm_ and concludes
launch participant but does not The presence or absence of workers that it is unn_ to do so as long

• p_eclude this possibility. Because compensation coverage does not as we regard the assumption of
workers compensation laws are left to eliminnte inter-perty litigation, a reepm_bility to be • contractual
the states, and significant dif_rencos are primary objective of the CSLA risk indemnification obligation of each PPLP
found among the various state pro_FAm_, allocation scheme. Workers to the other launch participants to
the agency concludes that a-federal compensation provides to an employee assume financial responsibility for its
statute is not required, or even an exclusive r_medy aoRin_t his or her own employees' losses.
appropriate, to ensure compliance with employer for injuries arising out of and That sai4, the agency does not agree
state law and the FAA therefore views suffered in the course of employment, with the commenters that a comparable
this as an unlikely interpretation. That However, an injured employee may obligation is accepted by the
is, the statutory provision for elect to sue a launch participant other Government through the reciprocal
assumption of responsibility is intended than his or her employer for negligently waiver of claims agreement. Whereas
to have significance beyond a causing the injury. Generally. a majority each PPLP undertakes a contractual
requirement already imposed on of jurisdictions would deny to that obligation to indemnify other launch
employers by most (49) states to provide negligent launch participant the right to participants from cl_,ims of its own
workers compensation insurance seek contribution from the employer employees through the inter-perry
coverage for their employees under because the workers compensation waiver agreement, the Government is
existing state laws. remedy is exclusive to the employer, unable to accept this contractual

Another possibility is that by enacting Yet, contribution may be possible under obligation absent express authority to do
this provision Congress intended to a substantive indmnity law or on the so because it would amount to sn
affect certain workers compensation b_ of an indemnity agreement or if an unfunded contingent contractual
schemes by removing any rights of independent duty is owed by the liability which is prohibited by
subrogation that an employer's workers employer to the negligent launch appropriations laws. The agency does
compensation insurance carrier may participant. In that event, the negligent " not believe that the statute authorizes
have under state law. This is alsonot launch participant may proceed against the Government to undertake an
likely, particularly for PPLPs whose the employer by mai_t_inino that a additional unfunded obligation except if
workers compensation insurance contractual agreement removes the bar a policy exclusion is deemed "usual" or
carriers are not signatories to the that would otherwise prevent the the available iimlts of the policy are
reciprocal waiver of clRim_ agreement, negligent launch participant from exhausted. In either of those events, the
State workers compensation progrAm_ seeking contribution from the employer. Government would be responsible
vary widely in terms of subrogation Even so, variat/ons in state workers under the CSLA for covering those
rights and it is not likely that Congress compensation programs may result in a claims, subject to Congress
intended to interfere directly in their host of issues still being litigated, appropriating funds for that purpose.
implementation. Therefore, in the interest of avoiding Moreover, the CSLA authorizes the

It is conceivable that Congress costly inter-party litigation, the agency Secretary of Transportation to establish
intended for the Secretary of concludes that Congress intended to financial responsibility requirements,
Transportation to waive subrogated create an indemnity obligation making consistent with the CSLA, to protect the
clauns of Federal agencies under the each PPLP financially responsible, by Government, its agencies, and personnel
Federal Employee Compensation Act contract, for its employees' cl,,im_, or from liability, death, bodily iniury, or
(FECA), but doing so would still not otherwise establishing an independent property damage or loss as a result of a
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launch or operation of a launch site employees. Commenters offering tiffs additional costs or r/sks, the agency has
involving a facility Or personnel of the understanding of the reciprocal waiver determined to maintain its current
Government. 49 U.S.C. 70112(e). The of claims agreement also stated that practice of requirin 8 that the liability
appropriate way to reconcile this insurance, separate from launch liability policy obtained by the licensee under
provision with the Government's insurance, can be obtained by each the CSLA respondto claims of
assumption of responsibility obligations sisnatory to the agreement to cover this Government contractor end
in 49 U.S.C. 70112(b)(2) is to conclude contractual obligation, subcontractor employees.
that the Government accepts As a practical matter, the agency's The agency's interpreter/ore of the
responsibility for its employees' lmses determination that the Government statutory agreement in wh/ch parties
but, as in the Government's waiver for assumes a }imited a____pten_ of agree to be responsible for loaes of their
property damage, only to the extent that responsibility for its employees' losses own employees may be conUowrsial in
they exceed required insurance or other should not impose an unreasonable that it effectively relieves a party of the
demonstration of financial burden on the commercial launch financial consequences of its own
respottaibility, industry. Even if the Government negl/Smtce. At first bb_Ib+ this might

The Government's limited agreement assumed responsibility for lmses seem an illogical result, ot one that flies
to be responsible for lmses sustained by sustained by Govemment personnel, a in the face of public policy; however, it
its employees, as reflected in the final prudent PPLP would maintain is consistent generally with the no-fault,
rule, is comustent with _imilmP _ to cover its liability in the no-subrogation reciprocal waiver
requirements imposed by the Aiz Force event Congrmm failed to appropriate scheme required by the CSLA. Parties
in existing commercialization funds for this obligation. Rathor than may validly contract for or
agreements to hold the Government risk an uncovered liability, we believe it il_dmntfi,_ati_XragSiD_ their OWl_fttttll_
harmless from third-party liability, should be pmfomble for all entities negligent acts as Ion8 as it is clearly
including losses suffered by members of involved in launch services to munme dons, as in the revtmd form of
the Armed Forces. Regerdleas of adequate _ _ to cover clatrrm rsc[proQL[ waiver of claims agreement
whether or not an FAA license is issued of Government employees thr0ush the presented in Appendix H of the flm, i
for a commercial activity, the liability policy obtained by the licensee rnle. HoweveeP, it would be contrary to
Government is not will!nO to accept in accordance with the CSLA. public policy to allow a party to
additional financial responsibility for its The issue rAmA!n, as to whether the contract for indemnification again_
employees' losses, other than that aSency's approach of eddrees_n 8 claims willful misconduct end the "Agreement
imposed under FECA or other of Government employees is appropriate for Waiver of _lmima and Assumption of
comparable Federal compensation for employees of the Government's Responsibility" contained in Appendix
program, when Government personnel contractors and subcontractors involved II of the final rule does not s/low a
are involved in supportin8 cnmmercial in launch services. Althoush launch participant to be relieved of
launch activities and this is the view Government contractors and liability for such behavior. The agency
that is reflected in the CSLA at 49 U.S.C. subcontractors are private entities not anticipates that the commercial market
70112(e). Absent further clarification subject to the restrictions of will respond to these requirements by
fzom Congress, the agency is unwillin 8 appropriations laws, the agency ensunn 8 that only responsible letmch
to place on the Government mmint*in* that it is appropriate to participants will be employed to
responsibility for covering the liability accord to those employees the same perform hazardous operations in order
of other parties whose negligence causes status as Government employees for this to reduce each participant's risk of
injury, damage or loss to Government limited risk management purpose end 6nancial responsibility for employee
employees involved in commercial require that the licensee's liability losses.
launch services. Moreover. the policy respond to claims of Government
Government is foreclosed from insurin8 Personnel. The waiver requirement set (2) Liobility Insurance Coverase[or
this risk under appropriations laws and forth in the statute provides that the Th/rd Port/as
therefore it is both necessary and Government waives r-laims "for" or "on In making the determinations
appropriate that claims of Government bah,If of' its contractors involved in reflected in the fi_[ rule, the FAA also
employees eo.in_t the other launch launch services. In doing so, the considered the question of whether the
participants be addressed by the Government takes on additional liability policy a launch licensee obtAi._
licensee's liability policy, responsibilities to safeguard the ousht to respond, in the first instance,

This approach to coverin 8 r laims of interests end rishts of those entities that to all employee e!Airnl. The approach
Government employees results from the perform launch services, at the behest of susgestedby Bcein8 and Sea Launch of
agency's understanding of statutory the Government, in support of considedn8 all employees to be third
objectives end the practical -' commercial operations. For this reason, parties whose claims must be covered
consequences of appropriations laws. as Government contractors and by the licensee's liability policy under
well as the practical/ties of seeking subcontractors should not be requL,ed to the CSLA is attractive for several
recovery from the Government. The accept additional liability or insurance masons. It ensures sufficient financial
same approach is not necessary to obligations when they perform services resources will be available to cover
address the clsims of employees of in support of commercial launch employee elA_m_ throush the liability
PPLPs. Therefore, with respect to operations under contract to the policy end as follows: In the event an
PPLPs, the agency adopts the view, Government. Although Government employee's claims are not compensated
expressed by the majority of contractors and subcontractors could by that policy, either because of an
commentate, that the agreement to be obtain insunmce to cover a contractual insurance exclusion deemed "usual"
responsible for losses sustained by one's indAmn!fication obligation,they are not within the me_ning of the statute or
own employees establishes a currently requ/red to do so. Thus, costs exhaustion of policy limits, the
contractual, substantive right in each incurred in obtAinin 8 this additional Government may elect to cover the
signatory to the reciprocal agreement to coverase would likely be passed claim under the procedures set forth in
be indemnified and held harmless from through to the Government as allowable 49 U.S.C. ;'0113. If the Government fails
claims of the other signatories' and allocable costs. Rather than incur to do so, then the launch participant/
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employer's agreement to be responsible Extensive hearings on H.R. 3765, a removed from liability coverage at a
for the claim could be invoked and the predecessor to the 1988 Amendments, time when insurance capacity was
sued launch participant would seek before the Subcommittee on Space extremely limited. This is consistent
indemnification from the launch Science and Applications on February with the views expressed in this

participent/employer for the amount of 16-17, 1988, are illuminating in this ru]emaldn s by some commenter$ and
the employee's recovery. This approach regard. The various panelists presenting their insurance brokers that employees
offers the benefit of reconcilin 8 the view views at the hearings, as well as the are considered pazt of their employing
that employees of all Launch Subcommittee Members, made clear in entity whose claims were intended to be
participants may be third parties their remarks that it was the risk of addressed through reciprocal waiver of
without stripping the CSLA-mandated catastrophic failures and potentially cLahns'agreements and separately from
agreement to be responsible for ,nllmited liability to persons the third-party _lRims of uninvolved
employee losses of substantive import, completely unassociated with launch persons.
However, where the uncovered elslm activities that was at the heart of the The legislative history points to a
belongs to Government personnel, the industry's concern in opara_n 8 in a unique conclusion with respect te
agency would need to resolve whether commercial m_n_er at a time when Government employees, however. As
the Government's agreement to be insurance capacity was extremely reported out of the House Committee on
responsible for its employees' loesee limited. Science, Space and Technology, the
would be subject to 49 U.S.C. 70113 The testimony su88em that third definition of"third party" in H.R. 4399
procedures m"absolute, party liability risks at issue were risks included United States personnel

In evaluatin 8 the issue, the agency to the public, that is, the -ninvolved, involved in Launch services as part of
considered the additional burdens that unassociated innocent bystander havin 8 the definition thereby excludin S them
would be imposed upon launch notbin 8 to do with the Launch activity, from "third party" status. The Senate
licensees if all employees were deemed not employees of Launch participants Report accompanyin 8 the 1988

who would at least have some remedy Amendments indicates generally that
third parties whose claims would be
addressed by the launch licensee s under workers compensation statutes. In the definition of the term "third party"
liability policy. To do so, the agency questioning RichArd F,. Brackeen, is "intended to be any person not
surveyed Air Force installations at president of Martin Marietta associated directly with commercial
which launches take place to ascertain Commercial Titan, Inc., Congre_m,m launch operations." S. Rep. No. 100-
the m_um number of employees, Jack Buechner, R. Mo., asked about the 593, 100 Cong., 2d Sees. at p. 8 (1988).
other than Government personnel history of cbtims for loss or injury of Yet. the report language expressly
0mceuse their exposure is currently persons who were not involved in reserves third party status for

• assessed by the agency in setting activities at the Launch site. In his Government personnel directly
insurance requirements), that may be question, he carved out catastrophic assodated with commercial launch
exposed to hazardous operations. Usin 8 losses to astronauts and the Challenger operations and reference to Government
$3 million as the value of life, the disaster, as well as workers personnel was removed from the
amount currently used by the agency in compensation _b,lmJ. "I'm tsiklng about definition of "third party" in the bill.
making maximum pmbeble loss (MPL) people outside of the immediate launch Public Law 100-657, known as the
determlnAtions, and applyin 8 • system. I mean, it seems to me that as "Commercial Space Launch Act
conservative assumption that half the we get into these questions of Amendments of 1988" also makes no
personnel exposed would suffer indemnification, we're tAlklno about a reference to Government personnel in
casualties within MPL thresholds, the risk analyses [sic] that has to be done." the definition of "third party." Thus, the

agency determined that Liability H.R. 3765, The Commercial Spoce FAA concludes that • deLiberate
insurance levels would increase Lounch Act Amendments: Hearings decision was made to reclassify
enywhem from $12-15 miLLion to $54 Before the Subcommittee on Space Government employees aa third parties.
million depending upon the launch Science and Applications of the House Despite the lack of clarity in the
vehicle and the Federal installation Comm. on Science, Spoce, and statutory definition, ample basis exists
fxom which it is launched. Teclmology, 100th Cong., 2d Sees. 210 to include Government employees in

Although these increases In loss (1988). the universe of potential third-party
limits do not seem extraov4in_,ry in light In passing the 1988 Amendments, _|_iments.
of the statutory ceiLing on required Congress determined that financial The agency has also been advised by
liability insurance of $500 million, the resources had to be available to cover aerospace insurance brokers that the
agency understands that directin 8 P-!Jims by the public in the event a special circumstances of Government
additional coverage for _btim_l Of all launch accident caused injury or appropriations law was understood
launch participant employees would damage to uninvolved parsons. These will, in the immrance community at the
shil_ the risk of such claims to the resources would also satisfy the time the 1988 Amendments were
LiabiLity policy and iron, tee its cost, obligations of the United States under enacted and that accommodation for
assuming insurance of this nature could the Outer Space Treaties in the event of covering Government employee clnims
be obtained. The agency considered damage caused by a launch from the could be made. This is accomplished by
whether the imposition of additional United States to • foreign territory, ensuring that Government employees
costs and risks on the launch industry Earlier testimony suggests reason to are regarded as third parties for
that would be associated with this believe that claim8 b_twl_n the launch purpose8 of ensuring that the launch
approach is warranted end justified in participants, includinoo their employees, licensee's liability poLicy will respond
light of statutory objectives, were regarded as first and second party to their claims for injury, damage or
Accordingly, the agency re-e_mlned c|_tim_ that would be addressed through loss.
closely the intent of the 1988 reciprocal waiver agreements, end not The agency does not find the same
Amendments in light of liabiLity as third-party c}_imA, In this manner, indications that the launch licensee's
concerns confronting the commercial end in combination with the waiver by liability policy was intended to respond
launch industry at the time the 1988 launch participants of first party damage to claims of employees of PPLPs
Amendments were enacted, or loss, the highest risk claims would be involved in a launch. Even if these
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employees are "third parties" within the Federal Employee Compensation Act unfunded contingent liability and does
statutory definition of the term, the (FECA),and receives prompt not find in the CSLA lanKuage a clear,
agency concludes that the mandatory notification of his entitlement to unequivocal removal of this restriction.
agreement by each PPLPto be compensation from the Government for Moreover, even if a special
responsible for its employees' losses is his injury. FECA provides employee appropriation were requested to cover
a substantive requirement which "A" an exclusive remedy eoain_ tbe the launch licensee's liability to "A,"
supersedes the need to address their Government for job-related'injuries. Congre_ may mfum to appropriate the
claims through the required Liability Whether or not the Government's funds, leavin8 "A" with a $1 million
poLicy. According _o the insurance subrogated rights are waived under the judgment 98a_aJtthe launch Licensee.
commmdty, this interpretation is CSLA, "A" may electto suethe launch AlL 3: Ti/e launch Licensee'sliabiLity
consistentwith the universeof risks Licensee and its customer,allegin8 that poLicydoesnot respondto "A'I" ClAim
underwriters have agreed to accept by their negligence caused his injury. The becamle it excludes coverage for clAImS
insuring launch liability. The agency is launch licensee is a wall-known launch of any insured's employees against any
advised that underwriters have agreed services provider with considerable other insured under the policy and the
to provide coverage for an unorthodox financial assets. Its customer is • not- Licensee impleads its customer as a
breadth of risks, as required by the for-profit research institution. "A" third-perry defendant thereby defeating
CSLA---Qsinule Liability policy covering determines to sue the launch licemme the CSI_ objectiveof avoidina inter-
all launch participants u add/tional alleging that ita negLigence caused his. party llUgatioa. As a practical matter,
Insureds--with the understanding that injuries and does not name the customer the launch licensee has deeper pockets
the ctalms having the highest risk of in the lawsuit. Asanme that "A" will be than the customer who may or may not
occurrence (claim. for injury by su_cce____fuland obtain a judgment of $1 have sutttci,mt insurance or assets to
individuals involved in Licensed launch million against the launch licensee, cover its liability, leaving the Licensee
activities) would be addreseed through A/t. I :Under the view expmsmd by potentially responsible for satisfying the
other means, specifically; the waiver of the agency in this final rule, the launch entire judgment from other general
claims and assumption of responsibility Licensee has obtained a launch liability Liability inmmmce coverage or corporate
obLigationsof the CSLA. It is unclear policy coverin8 its liability to "A." The assets.
whether the launch insurance market Liabilitypolicy responds to "A*a" claim, The first alternative described above
could or would, respond to the Under the final rule, the licensee's provides the best outcome by: (i)
imposition of additional risks from insurer waives all rights of subrogation relievtn8 each participant of the need to
PPLPemployee cb,imA. Including agmin_ the other insureds covered by obtain separate llabi]ity _ce to
coverage for GLP employee claimA has the policy. Even ff "A" had named the cover Government employee _lAim_; (ii)

been accommodated, but evidently not customer in his suit, the claim would be providing" reasonable aseunmce of
without some resistance. The agency covered by the launch licensee's financial protection to Government
does not find it necessary to further LiabilitypoLicybecause the customer as employees exposed to risk of loss in
sUain insurance capacity by considering well as other PPLPs and GLPsare supportin8 comm,_rcial launch
all employees as third parties whose named as additional insumds under the activities; and (iii} avoiding inter-party
claims must be covered by the liability policy, litigation.
policy when we beLieve the assumption Air. 2: The launch licensee's liability In the final rule, the definition of
of responsibility provides the policy does not respond to "A's" claim "third party" is revised to remove the
appropriate response, and the t_nAIrule because it excludes coverage for claims express exclusion of employees of
reflects this view. of any insurad's employees against any private party launch participants. As

The agency concludes that other insured under the policy. The revised, the regulation does not
Government employees, but not PPLP launch Licensee presents the reciprocal preclude coverage hy a Licensee's launch
employees, must be considered third waiver of claims agreement to the liabiLitypolicy for claims by employees

arties whose claims against other Government and argues that the of PPLPs.A licensee may obtain
unch participants will be responded to Government has agreed to be financially additional liability coverage in excess of

by the Licensee's Liability policy, responsible for its employees. Although amounts required under the terms of a
_g that the liability policy is FECAprovides to "A" an exclusive launch license to cover claims of other
available to cover claims of Government remedy agalnRt the Government, the parties' employees. However, the
employees provides financial protection licensee's action is not barred if it can amount of insurance required by the
to all launch participants from establish either a substantive right to agency does not reflect this additional
Government employee claims. The indemnity under the Federal Tort source of c]Airrmnor can claimerof other
following scenario and alternative Claims Act or a contractual fight to parties' employees dilute or diminish
results illustrate the financial risks that indemnity under the reciprocal waiver the amount of insurance that must
would confront all launch participants agreement dictated by the CSLA. remain available to respond to the
if Government employee claims were Assuming that "A" did not performin intended class of third-perry c|aimants,
not eligible for coverage under the a negligent mAnner and that the that is, persons uninvolved in the
liability poLicy: Government was not negligent in its launch as well as cJaims OfGLP

Scenario: Government employee "A" supervision of"A," and the licensee employees. As long as those claims are
is injured at Cape Canaveral Air Station cannot establish any other duty owed to satisfied, the Government would have
while monitoring Licensed launch it by the Government, the launch no say as to whether a licensee's
activities. The injury to "A" resuits from licensee will not be sucoessful under the liability policy may respond to satisfy
the launch licensee'snegligence in Federal Tort Claimg Act and must c|aims of other launch participants'
performing the hAT_rdousLicensed establish a contractual obligation on the employees if such coverage is available
operation of integrating the payload part of the United States to indemnlfy under the terms of the policy, either as
with the launch vehicle. The launch it for "A's" recovery. The agency has a Liabilityc]_im or to cover the
Licensee'scustomer also performed in a Ion8 held the view that the Anti- contractual indemnification obligation
negligent mAn_er contributing to "A's" Deficiency Act precludes the of an insured. However, In the event the
injuries. "A" files a claim under the Government from accepting an liability insurance is exhausted, claims
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of employees of PPLPs would be the views on matters not covered above, the event it failed to pass on, or flow
responsibility of their employer under followed by the agency's response to the down, the croas-waiver requirements to
the reciprocal waiver agreement and not comments. The agency has also all of its contractors and subcontractors.
eligible for Government payment under identified certain provisions in the Commentate were also concerned that
49 U.S.C. 70113. Because providin 8 NPRMthat would benefit from the expanded definition would remove
additional coverage for Imam sustained add/tioll&] elaboration. Each is the licensee's prero_tive of e/that
by employees of PPLPs may result in discusmd below in numerical order, obtsinin8 waiver of claims agreements
some additional expense, the agency Nommbetantive changes in the from its contractors or indemntf3dng
leaves it to the parties to negotiate regulaWry tsxt of the flnmi rule am not other parties for failm to implement
appropriate cost-sharing ernmgements if specifically identified or discussed, properly the waiver of el.tree

esmements.Md3onnetlDOus_
they elect to pursue this mute. Section 440.1--Scope; Bas/s clm-tfled its comment by notin_ that theTOs_:mm*rize briefly, the precedln_
discussion of risk allocation under the Section 440.1 as proposed i/ldicetee pmpemd definition would be
1988 Amendments began by that the financial responsibility and ____Jy_ableif the indemnification option

so==, .,.i.. ..on of..k--W' ts 'hi' Th. 'vedb;injury,dsmap orloreu fallina within ralml_i_ applytoall licensedlaunch liev_ themconcma
two 8roupa: 1) thorn entities en'd activitist Thorn ero no _ to this ere mlsplaoNL The pmpeud definition
individ,_l!* involved in Ucenmd launch ruction in the final rule. has been broadly crafted in order to
acttvitiee, and 2) thorn entitias and Klatler submitted _m.,uts end eamms that the liability inmu-ance
individuals not involved in licensed re__mnwndations for the agency's pmtoctionmqutred of a launch licenses
launch activities. Thcee involved in conlidorstion to the extent them rulas under tim _ is available to cover
licensed launch activitias include would apply to launchm of mumble third-party claims agei_t any contrector
PPLPs, GLPs, and the/r employem, launch vehicles (P.LVa}._tion or subcontractor involved d/mctly or
Financial responsibility for _lalm= of under consideration in Consmm would inky in Ucenasd launch activities.
either group hi provided as follows: authorize the agency to licenm Consistent with the _ tcheme, the
Whereas PPLPs are required to waive separately the reentry of an RLVand d*tlnitiol_ would include any contractor
claims for their ovra property dnm_ or impose financial responsibility or anbc_tractor that has potential
loss and obligate themselves requlroments to cover r_+k.associated liability exposure to third parties as a
contractually to cover or inda_nnify with the reentry evenL Ctmently, remdt of licensed launch activities.
anoth_ launch participant in the event launch, but not re.try, of an RLV However. in the section-by-ruction

• of loems mJstained by one's own would be covered by e._d_ln8 statutory dtJcta_on of propmed § 440.17-
employee, the Govermnent accep_ a requirements for _n.nei.i Reciprocal Waiver of
more limited responsibility. Through its responsibility. Accerdin_ly. the agency Requirements, the NTRMexp_dns that
participat/on in the reciprocal waiver of intends for these ru]m to apply to not ai] of throe entities are expected or
C_AImsscheme, the Government agrees licensed RLV launch activities, as required to participate in the reciprocal
to waive _llims for its own and its defined in a license, and will develop waiver of _lsims sch_[ne in order to
contractors' and subcontractors' rules for rmntry financial responsibility carryout its purpom. Only those
property damage at a Federal range once specific liom_in_ authority over participants, includin 8 contractors and
facility in excess of the amount of reentry is enacted, subcontractors, whom personnel or
Government property insurance Section 440.3---Deflm'tions property are at risk in the conduct of
required under the license. The licensed launch activities and who
Government also accepts responsibility The term "contractors and therefore could pursue claims againstsubcontractors" as defined in
for losses of its employees and its other participants in the event of injury,contractors' and subcontractors § 440.3(a)(2) of the NPRMprompted two damage or loss need enter into the
employees only to the extent they are comments. The proposed definition reciprocal waiver of c_l_imsagreement.
not covered by required liability would encompass entities involved (61 FRat 39012, July 25, 1996).
insurance, either because of a "usual" directly or indirectly in licensed launch The indemnification provisions
policy exclusion or because the policy activities, includln_ suppliers of referred to by the commentate appear in
limits have been exhausted. C.bdm_t Of property and services and component paragraph 5 of the proposed form of
entities and individuals not involved in manufacturers_ McDenne]] Douglas and reciprocal waiver of claims agreement in
licensed launch activities would be OrbiUdSciences expressed concern that Appendix Hof the NPRM.These
addressed by the sinsle liability policy broad_ing the definition fromthat provisions continue the agency's current
obtained by the le,,n_h licensee to cover contained in the form of Asreement for practice of pmvidin8 a contractual
C|_ims by any third party, as defined in Waiver of _l,lms and Assumption of remedy to launch participants who must
this rulem_k_ng, against any PPLPor Responsibility (Crm_Watver defend against claims brought by other
GLP. Claims in excess of the required Agreement) currently in use by the launch participants' contractors or
amount of liability insurance become agency would impose additional subcontractors because of the latter
the responsibility of the Government, buntens on the licensee and its party's failure to implement properly
subject to appropriation of funds, up to customers to implement the reciprocal the extension, or flow down, provisions
$1.5 billion (as adjusted for inflation waiver of cls!ms requirements of of the agreement with its contractors
ocmm-in8 a_er January 1, 1989) above § 440.17, in the foIIow_ ways. Lon8- and subcontractors. The
the amount of insurance that the agency term contracts with subcontractors at indemnification and hold harmless
requires, every tier would have to be amended at provisions in paragraph5 of the

SjO_iflr_Ut burden and expense. By proposed form of agreement at
Section-by-Section Analysis corollary, the licensee (and its customer) Appendix H are not intended to relieve

Summarized in this section are would be requ/red to accept greater a launch participant of its responsibility
specific comments addressin 8 particular responsibility under the proposed form to implement waivers of claims with its
provisions of the proposed rule or of reciprocal waiver of claims agreement contractors and subcontractors by
responding to the agency's request for set forth in Appendix Hto the NPRM in Allowing the launch participant to elect

00008157-16



Federal Register/Vol. 63, No. 165/Wednesday, August 26, 1998/Rules and Regulations 45607
!

whether or not to comply. The payment of excess liability claims, as inspections or compliance monitoring
reciprocal waiver of claims scheme well as the responsibility to participate activities at the launch site to be
works best when PPLPs implement the in the reciprocal waiver of claims Government personnel.
waiver of clslm_ requirements fully and scheme, apply not just to the procurer No comments were received on the
properly because failure to do so will (or transferee) of launch services, but proposed definition of "liability"
result in additional costs and burdens to also to any person having any fights in contained in § 440.3(a)(8}. However, the
a party that must defend against a claim, the payload to be launched. A question agency wishes to clarify that legal
(Commenters raised the very same arises as to whether a person who places liability of the United States under
arguments in opposition to the property on board a payload to obtain international law may include treaty
Government's view that it need not flow launch or payload services, or who has obligations of the United States and the
down the waiver requirements to its rights in the payload, should properly liability insurance policies obtained by
contractors and subcontractors, be viewed as a customer {orcustomer of licensees must cover those obli8ations.
However, because the Government the customer) or a contractor in that it No change in the proposed definition is

uired.
would be responsible for uncovered is supplyin 8 property. The question is re_or reasons explained above in theproperty losses sustained by those raised in the context of determining
entities, the agency believes that the whether, and in what capacity, the supplementary information, the
approach proposed in the NPRM parson whose property is on the proposed definition of the term "third
wherein the Government would waive payload is expected to accede to the party" is revised in the final rule by
claims on behalf of its contractors and reciprocal waiver of cllimA scheme. The removing the following sentence: "For
subcontractors should not be more traditional view of this person as purposes of these regulations,
objectionable.) employees of other launch participants

The revised form of reciprocal waiver a customer is correct end his or herrights and responsibilities under the identified in paragraphs (a)(15)(i)(B) and
of claims agreement appearing in this crose-waiver agreement are equ/valent (C) of this sect/on are not third parties."
final rule at Appendix II continues the to those of the customer who sighs the The licensee's liability policy may
current practice of requiring a three- _ree-perty agreement with the licensee respond to losses sustained by
party agreement to be executed by the and the agency on behalf of the employees of PPLPs either as a third-
licensee, its customer and the agency oa Government. Thus, it must be clearly party or contractual liability and the
behalf of the Government and imposing understood that the customer who agency is not foreclosing that
an express indemnification obligation executes the _ree-perty reciprocal possibility. However, the public is
on signatories to the agreement for waiver of claims agreement required as advised that the agency does not
failure to implement property the flow a condition of the license does so on consider potential losses of PPLP
down provisions of the agreement to behalf of all of its customers. It is employees in determining the required
contractors and subcontractors, incumbent upon that party to amount of liability insurance and does
Consistent with current practice, the implement the extension, or flow down, not find in the statute congressional
agency leaves implementation of these provisions of the agreement to its intent tOaddress those losses through
provisions to launch participants and customers and the same indemni_catinn the excess claims provisions of 49
does not intend to monitor compliance protections would be afforded the other U.S.C. 70113.
with the flow-down requirements, launch participants in the event ofthe Definitions of other terms notTwo comments were submitted specifically addressed herein remain as
regarding the proposed definition of signatory customer's failure to do so. Inessence, while the customer's customer proposed in the NPRM.
"customer" in section 440.3(a)(3). becomes a third-perty beneficiary of the Section 440.5,-C_neraIHughes Electronics, a communications
satellite manufacturer, endorsed the three-perry waiver of claimg agreement, Section 440.5 as proposed sets forth
proposed definition, in that it would it is also expected to sign a waiver the basic requirement that launch
include any person to whom the agreement and assume the burdens of a licensees must comply with financial
procurer of launch services customer that signs the reciprocal responsibility and allocation of risk
conditionally sells, leases, assigns or waiver agreement with DOT and the requirements established by the agency.
otherwise transfers its rights in the licensee. The definition of "customer" Once established, the prescribed
payload. Sea Launch suggested is furthermodified in the final ruleto financial responsibility requirements
broadening the definition to includenot include any person who places property become the exclusive requirements of
just any person to whom the procurer of on board a payload forthe purpose of the Government for financial
launch services has transferred a right in obtainlno launch or payload services responsibility, allocation of risk and
the payload, but also any perso_ to and the f'ormof reciprocal waiver of related matters covered by 49 U.S.C.
whom the procurer of launch services clalms agreement in Appendix H of the 70112 and 70113. Otheragencies may
has transferreda right to the launch final rule is also revised to reflect the impose requirements to address matters
services but remAin_in privily of additional indemnification obligations that are not covered by the financial
contract with the launch services of the customer, responsibility provisions of 49 U.S.C.
provider, such as when the procurin8 The term "Government personnel, 70112, such as unemployment
party transfers or brokers those rights to remains unchanged in the final rule and insurance or comprehensive automobile
another party. The agency agrees with is used to facilitate the distinction liability, and licensees are not relieved
the comment and has revised the between employees of Government of the obligation to comply with them.
definition accordingly in the final rule launch participants (GLPs)whose Proposed § 440.5[b) provides that the
and Appendix II agreement, claims must be addressed by the launch agency will prescribe in a license order

Through the broad de_nltion of the licensee's liability policy and employees the amount of financial responsibility a
term "customer," the agency intends of private party launch participants licensee must obtain. Similarly, any
that the financial responsibility and risk (PPLPs)whose claims are the modifications of that amount would also
allocation provisions of the CSLA, responsibility of their employer, as be established through license orders.
including rights to liability insurance discussed above. The agency considers Lockheed Martin, McDonnell Douglas
coverage and eligibility for Government FAA personnel who carryout and Orbital Sciences registered concern
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over the agency's assertion of financial responsibility established by from willful misconduct of the
continuing authority to revise the agency under the regulations up to Government or its agents. Because
requirements based upon changes in $1.5 billion {as adjusted for inflation Government contractors and their
exposed property or risks, indicating occurring after January 1, 1989) above employees are not typically considered
that such revisions create uncertainty that amount and are payable under the agents of the Government in most
and could impact cost and availability payment of excess claims provision of circumstances, the final rule is revised
of insurance, the CSLA (49 U,S.C. 70113); (3) cla/ms to remove reference to Government

Operator licenses are currently issued for loss or damage to property of the personnel in § 440.5(c)(1); paragraph
for a two-year period, and may be U.S. Government, its agencies, 7['o) of the form of agreement presented
renewed upon application by a licensee, contractors and subcontractors exceed in Appendix H of the final rule is
It is reasonable to expect that some the required amount of Government similarly revised.
change will occur in the property or property insurance; and (4) in the event Two additional revisions appear in
number of third parties exposed to risk the ]iosnsee has no liability for third- § 440.5(c) of the final rule. First, section
of loss over the course of several years party claims arising out of any 440.5(c)(3) effectively provides that the
and the agency must be able to respond particular launch that exceed $1.5 licensee is relieved of ultimate
appropriately to those changes. Changes billion (as adjusted for inflation responsibility for damage to or loss of
may result from actions of the licensee, occurring s/tar January 1,1989). . GLP property in excess of Government
such as a change in launch plans, the Lockh/_d Martin requested that me property insunmce required under
Government, or third parties. For agency reconcile various statements § 440.9(d). As a matter of public policy
example, a _hnnge in launch trajectory regarding the Govarmnent's and consistent with current practice,
may heighten or reduce risks to third responsibility in the event of its own licensees are not relieved of financial
parties or Government property, willful misconduct with other responsibility for excess Government
Similarly, a person I,ninvolved in a provisions in the proposed regulations property damage where the
l/censee's activities may establish concerning waiver of clnlms end Government's c!,,ims result from the
facilities on a launch site, possibly assumption of responsibility, licensee's wiUful misconduct and this
increasing risk to third-party property Section 70112(e _)of the CSLA directs policy is now reflected in § 440.5(c)(3)
and increasing the value of the the Secretary of Transportation to of the final rule. No change is necessary
maximum probable loss (MPL} establish _n_ncial responsibility in the Agreement for Waiver of C!Jims
determination associated with licensed requirements and other assurances and Assumption of Responsibility in

• launch activities. A change in the MPL, necessary to protect the Government Appendix H of the nile because,
in either direction, should properly be and its agencies and personnel from consistent with current practice, it
reflected in the mandated amount of liability, death, bodily injury, or provides that waivers of cJxims shall not
insurance coverage, property damage or loss as a result of apply where the dAim_ nmult from

The FAA does not anticipate frequent licensed activities involving wiUful misconduct of any of the parties.
or rapid fluctuations in required levels Government facilities or personnel. 49
of insurance. As indicated in the N'PRM, U.S.C. 70112(e). Sionificantly, 49 U.S.C. Second, several commenters pointedout an inadvertent omission in
transient Government property is not 70112(e) does not relieve the licensee's § 440.5(c)(4), as proposed. This
included as part of the IvfPL analysis, obligation to cover c]Aim_ for damage to
Although it must be covered by the Government property or personnel that exception to the licensee's ultimate
licensee's insurance, the amount of result from willful misconduct of the responsibility for liability or losses
insurance coverage required would not Government or its agents. However, it sustained by the United States fromlicensed launch activities is intended to
depend upon the presence or absence of does provide that the Secretary may not refer to claims in excess of $1.5 billion
transient Government property on any relieve the Government of liability
given day and it is not the Government's under this subsection for death, bodily above the amount of required insurance,and is corrected in the final rule. The
intent to alter this approach in retaining in'jury, or propayrt rlAmAge or loss
discretion to revise requirements. No resulting h'om the willful misconduct of Agreement for Waiver of C)Aims and
change to this provision is r_tuired in the Government or its agents. As a Assumption of Responsibility appearing

in Appendix II of this final rule is alsothe final rule to address the mattar of public policy, the Government
commenters' concern, ought not be able to assert c_,Jm_ corrected.

A number of comments were dirgcted against the licensee or any other parson Lockheed Martin further objected to
at § 440.5(c), which states the for property d_amage that it suffers as a § 440.5(c)(4), as corrected. It believes the
fundamental principle that a . result of its own willful misconduct or practical effect would be to make the
demonstration by a licensee of financial that of its agents. In the I+mited licensee jointly and ssvendly liable with
responsibility for liability, loss or circumstances in which willful other launch participants for damages in
damage suffered by the United States as misconduct by the Government or its excess of the required amount of
a result of licensed launch activities is agents results in property damage or insurance plus the $1.5 billion payable

under 49 U.S.C. 70113, unless thenot a substitute for actual financial loss to Government property, the
responsibility. Section 440.5 of the licensee is relieved of ultimate licensee could prove no liability
NPRM further provides the only responsibility for the clnlm under whatsoever. Lockheed Martin objected
circumstances under which the licensee § 440.5(c)(1) of the final rule. Consistent that limiting this provision to those
would be relieved of this responsibility, with current practice, the Agreement for instances in which the licensee proves
as follows: (1) when liability, loss or Waiver of Claims and Assumption of it has no liability would be unduly
damage sustained by the United States Responsibility presented in Appendix H burdensome to launch licensees.
results from willful misconduct of the of the final rule also requires that the Lockheed Martin also noted that
United States or its agents, including licensee hold the Government and its requiring a licensee to be solely
Government personnel; [2) third-party agencies, servants, agents, employees responsible for these claims could even
claims for bodily injury or property and assignees harmless from liability for be -ninsurable if the exposure were
damage covered by the licensee's property damage or injury except where, viewed by insurers as an unlimited
liability insurance exceed the amount of among other things, the claim results indemnification, presumably of the
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other launch participants, regardless of establishes its financial responsibility launch activities; however, the FAA
fault, reqmrements, insurance requirements intends to provide licensees a sufficient

The intent of this provision is to imposed by the Federal range facility period of time in which to comply with
ensure that the Government's liability remain in place and are not preempted revised insurance requirements.
willhe coveredasdirectedby 49 U.S.C. orsuparcededbythe agency'srisk- Kistlerobjectedtomcreasi_
70112(e} and the agency has retained based requirements under the CSLA. insurancerequirements mid-flight.
the proposed approach in the feud rule. The agency commits to facilitatirm as Section 440.7(d}, as propoeed, wee
However, nothing in this rule prevents efficient end expedited an intemgency intended to allow tim agency flexibility
a licensee from contractually allocating review as practicable but hopes the to address longer term chan _ in risk
this risk with other PPLPs so that the industry will understand those that would affect insurance
cost of the liability would be shared infrequent occasions when the pcoce_ determinations for the retmainin_ life el
among responsible PPLPs. is not as fluid asintended, a launch license. The need to do so is

Section 440.7--Determinotion of Kistleralso expressed reservations driven, generally, by the agency's
Maximum Proboble Loss that the 00-day provision for iasuin 8 an practice of issuing licenses that cover a

MPL determination would compromise multitude of launches or that remaln
This section of the final rule sets forth the fast turn-around anticipated for RLV etfective for a multi-yesr, renewable

the agency's procedure for issuln E operations. Kistler suggested that MPL term. It was not intended to alter risk
maximum pmbeble loss (MPL) determinations could be issued for • al]ocation arrangements between the
determinations that form the basis for class of launches and payloads at the laungh participants and the Government
financial responsibility requirements time a license is issued, and that the in mid-flight by revising required levels
contained in license orders. Lockheed determination could "stand" unless a of inmxmnce aRer ignition. The agency
Martin commented on this section of the proposed launch or payload falls does not agree that any change to this
NPRM by indicating that it is difficult outside of specified parameters. In that provialan is required in the final rule.
to understand how actual event, only the changed information Appendix I of the final rule contains
determinations am made and what the should be required of the licensee for information requirements relevant to
impact of the NPRM woudd be on purposes of recalculating the MPL estsbliahing MPL. Infomlat/on
existing MPL determinations, determination using the initial . concerning post-flight processing -

It has not been the agency's intent to determination as a baseline. The agency operations may become unnecessary ff
nnnottnce changes to its MPL agrses with Kistler end, in practice, the agency defines licensed launch
methodology through this rulemaking, already implements the approach activities as ending, for purposes of

". Rather, the agency has attempted to proposed in Kistlar's recommendations, ground operations, upon successful lii_-
shed some light on the methodology The agency notes that Kistler is not yet off era launch vehicle. In that event, the
employed in setting insurance licensed to conduct launch activities agency would amend its requirements
requirements pendin 8 completion and and therefore may not be familiar with by removin 8 post-flight processing
isslmnce of a comprehensive report on the agency's approach to establishing operations from Appendix I.

MPL. In doing so, the agency learned insurance requirements that cover a Section 440.9---Insurance Requirements
that its inclusion of certain risks in the range of authorized launch activities for ZJcensed Launch Activities
MPL analysis, such as risks to within identified parameters.
Government personnel, was not clearly Section 440.7(d} provides that the Section 440.9 presents in a regulation
understood within the commercial agency amends an MPL determination, the requirement for launch licensees to
launch industry. To avoid additional if warranted, before completion of obtain two types of ins_ce
misunderstandings and to facilitate licensed launch activities when new coverag_ one for third-party liability
industry's ability to obtain financial information requires an adjustment in and one for damage or loss to
protection from launch risks, the agency insurance requirements. Lockheed Government property at a Federal range
agrees with the comment Martin, Orbital Sciences, and facility. Section 440.9Co) requires that
recommendation to make its analytical McI_nnell Douglas expressed concern the third-party liability policy protect
documentation available to licensees that the ability to amend insurance Government personnel as additional
upon request. In fact, this is the agency's requirements would create uncertainty insurads. Sea Launch indicated its belief
current practice although few licensees for the industry end add that employees of the PPLPs should also
have made such requests, unpredictability to the industry's ability be identified as additional insureds.

Two launch licensees, Orbital to menage risks. Marsh & McLennan Lockheed Martin queried why
Sciences and McDonnell Douglas, - offered its concerns that licensees end Government personnel would be treated
commented on the 90-day period in their brokers be allowed sufficient differently than other employees.
which the agency iseues its MPL time at leest 30 to 60 days--towork The agencyagreeswith the
determination following receipt of all with underwriters to increase policy commenters and currently requires that
required information_ Section 440.7Co} limits and noted that doing so may be all launch participant employees be
provides for notification to a licensee if impossible if insurance market capacity protected from third-party liability. This
issuance of the MPL determination will is insufficient to provide increased coverage is routinely provided in

be delayed due to statutorily-mandated limits at a reasonable price, liability policies that name, amen8 the
interagency consultations. The As indicated above m the discussion additional insureds, employees of the
commenters expressed concern that an of comments to § 440.5, the agency is various laxmch participants acting
open-ended review period is contrary to apprised of new information from time within the scope of their employmenL
the CSLA's intent to protect launch to time in the life of a license, currently The CSLA singles out personnel
licensees by limiting and clearly a two-yesr renewable term for operator employed by Government agencies in
deAning the review period. The agency licenses, that affects the MPL the statutory requirement set forth in 49
understands the industry's need to determination. In some cases, the MPL U.S.C. 70112(a)(4), and for this reason
receive MPL determinations in order to may even be reduced on the basis of this so did § 440.9(b), as proposed. The final
obtain required insurance in a timely information. It would be irresponsible to rule is revised to requi_ liability
manner. Moreover, until the agency ignore changes in the risks that attend coverage for third-party claims against
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employees of all launch participants contractors and subcontractors as . An inadvertent omission is corrected
involved in licensed launch activities, compared to PPLPs' contractors and in S 440.9(e) of the final rule by

The CSLA specifically mandates subcontractors is unclear, providing that the maximum amount of
protection for the Government, its The agency's rationale for treating property insurance that would be
executive agencies and personnel from Government contractors and required under this provision is the
liability, death, bodily injury or subcontractors differently than PPLPs is lesser of $100 million or the mevdmum

roperty damage or loss as a result of a based on statutory language. Whereas 49 amount available on the world market at
unch or operation of a launch site U.S.C. 7011203)(1) directs the licensee to a reasonable cost, as determined by the

involving a facility or personnel of the make a reciprocal waiver of claims with agency.
Government. 49 U.S.C. 70112(e). Thus, its contractors, subcontractors, and Two commenters, Orbital Sciences

the agency concludes that it is customers, and the contractors and and McDonnell Douglas, objected to the
reasonable and necessary that subcontractors of its customers, agency's view that all Government
employees of the Government be involved in launch services, 49 U.S.C. property located on the Federal range
classified as both additional insureds 7011203)(2) directs the Secretary of facility must be covered by insurance,

and third parties. And, for reasons Transportation to make, for the wherever located. The commenters
detailed above in the discussion of risk Government, executive agencies of the viewed this requirement as excessive
allocation, passes on similar status and Government involved in launch and offered, as an alternative, that only
benefits to employees of Government services, and contractors and Government property located in the
contractors and subcontractors involved subcontractors involved in launch launch hazard corridor as defined by the
in licensed launch activities, Some of services, a reciprocal waiver of claims National Range Safety Office should be
the comments received point out that with the licensee and other PPLPs. covered. In clarifying remarks,
employees are viewed, for insurance (Emphasis added.) This difference in McDonnell Douglas suggasted that
purposes, as part of the entity that language is meAnin_nl. As stated in the perhaps Government property outside
employs them and therefore it would be NPRM, the agency views Government this corridor should be self-insured by
unusual, and not customary, to also contractors and subcontractors as third- the Government and that reclassifying it
view them as claimants against the party beneficiaries of the reciprocal as third-party property may simply shift
policy. Accordingly, the approach waiver agreement and the Government the risk (and therefore the cost of
adopted in the final rule with respect to is responsible for protecting their insurance) to different insurance rather
Government personnel is the exception, interests, in addition, by waiving ClAims than limiting industry's risk exposure

Section 440.9(c) provides that me for property ,tAr_age in excess of for damage to Government property.
agency will prescribe liability insurance required insurance on behalf of its Orbital Sciences submitted
requirements not to exceed the lesser of contractors and subcontractors, the supplemental comments in which it
$500 million or the maximum available Government accepts the additional risk narrowed further the scope of
on the world market at a reasonable of their property damage. The additional Government property that it believes
cost, as determined by the agency, risk to the Government is managed in should be covered by insurance as that
Marsh & McLennan offered, as a caveat two ways. First, the licensee is required within the care, custody and control of
to this provision, that insurers of weak to obtain property insurance covering the licensee. Orbital Sciences asserted
or questionable solvency that provide damage or loss to property of that the cost of insuring other
coverage at reasonable cost may not be Government contractors and Government property, even that within
financially able to cover claims and that subcontractors involved in licensed the launch hazard corridor, could be
care should be taken in determining launch activities, in addition to prohibitive and that a requirement to
what is available at reasonable cost. The Government-owned property. Second, insure such property does not account
agency appreciates this caution and Government contractors and for differences in liability and property
hopes to avoid this situation by subcontractors must also maintain insurance.
requiring that policies be placed with insurance for their property, the cost of The agency considered defining the
insurers of recognized reputation and " which is charged to the Government as . specific property at a Federal range
responsibility, as provided in an allowable cost. In the event facility that must be covered by property
§ 440.13(a)(8} of the final rule. A future Government contractor property is insurance and found this approach
rulemaking may be necessary to provide damaged, the Government would look cumbersome and unnecessarily Limiting
criteria for assessing an insurer's first to the licensee's property policy for and risky for the Government. Although
acceptability to the agency, coverage in order to relieve financial accident scenarios can be used to

Section 440.9(d) sets forth the risks to the Government. The identify the property most exposed to
requirement for Government property contractor's _ce would cover the risk, they may not cover the full range
insurance and requires coverage for second tier of risk up to policy limits, of accidents which, by definition, are
property of Government contractors and In both instances, the risk of loss above unpredictable events. Also, this
subcontractors at a Federal range statutorily-required insurance is borne alternative approach would eliminate
facility. In its comments, Lockheed by the Government. from coverage any transient property
Martin observed that doing so relieves A technical correction is added to not identified by the Government in its
the Government from the obligation to § 440.9(d) to more accurately reflect insurance requirements but that was on
pass on to its contractors and Government contractor and the site at the time of a launch accident
subcontractors the waiver of claims subcontractor property that must be and therefore must be covered by
provisions of § 440.17, as reflected in covered under this insurance insurance.
the form of agreement in Appendix II to requirement as that belonging to The agency's approach to assuring
the NPRM, and relieves those contractors and subcontractors involved coverage for Government range assets
contractors and subcontractors fi'om the in licensed launch activities. As stated exposed to risk from commercial launch
obligation to assume responsibility for in the NPRM, other Government activities is necessarily comprehensive.
their property damage or loss. The contractor and subcontractor property The CSLA is clear that financial
comment stated that the rationale for would be covered by a licensee's launch responsibility and other assurances are

disparate treatment of Government liability policy (61 FR 39000-39001). necessary to protect the Government
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from the risk of damage or loss when its third-party liability. The agency accepts rJqkl to third parties or the Government
property or personnel are exposed to this approach based on its can be determined to be sufficiently
risk from licensed activities. The agency understandinE that it relieves a burden small such that insurance is no longer
views as si_ificant the distinction in on the launch industry and conforms needed. This approach was utilized
the CSLA between Liability insurance with certain insurance industry early in tbe agency's licensing program
for third-party claims and Government practices for insuring property. Also, when an Intelsat payload failed to
property insurance protection that must because all launch participants are separate from the second stags era Titan
respond to Government ¢!ltms against insure_, the liability policy is expected launch vehicle. The agency considered
any person. The purpose of the to respond to Government claims for that the second stage and payload
Government property insurance damage or loss to range assets, would reenter the earth's atmosphere,
requirement is to ensure funds am regardless of fault, absent willful with the possibility of reentry impacts
immediately available to restore misconduct by the Government or its and resultant damage, and advised the
valuable range assets and property agents. The agency will continue to licensee that ff reentry did not occur
damaged by a commercial launch effort, allow certain Government property to be within the 30-day period specified in
This requirement is not limited to the addressed through the liability policy as the license for insunmca duration, the
space launch complex withi,_ the Ion8 as doing so does not defeat the agency would require the licensee to
immediate care, custody and control of statutory objective of eusurin 8 funds am extend its policy coverage. (This
the licensee. An errant launch vehicle quickly made available to restore or eventuality was considered by the
may expose other range property to risk. replace damaged Government 8mints. agency in assessing MPL. At issue was
For example, an Athena-2 launch from However, the agency is not willing to the required duration of insurance, not
Launch Complex 46, operated by compromise the effectiveness or breadth the sufficiency of amount.) The agency's
Spaceport Florida Authority under an of coverage it requires for Government authority to dictate this extension end
FAA license, at CCAS exposes both range assets and property, the licensee's ability to respond were
Launch Comp|ex-36A and 36B, utilized Section 440.11--Dur_on of Coveroge never tested because reentry took place
for Atlas launches, to risk of damage or within three weeks of the launch event.
loss within the MPL threshold for Section 440.1Z(a} provides that
quantifying Government property risks, insurance coverage must attach upon Lockheed Martin, Orbital Sciences,commencement of licensed launch and McDonnell Douglas objected to the
Accordingly, coverage for all range activities and remain in effect for the proposal that would allow the agency to
assets, as well as Government contractor extend the required duration of

involved in a Licensed launch, time period specified in the license
iPsroperty with CSLA objectives and order. The time period is intended to insurance coverage in the event of aconsistent launch anomaly. All three licensees
risk allocation principles. Furthermore, extend up to the point when risk to
the agency does not regard the third parties end Government property stated that this requirement was not in

is sufficiently small, as detprmined conformance with insurance practices
Government's waiver of c]_imA for throuah the agency's risk ,_nalysis, such and would be difficult and costly, if not
excess property damage as extending that insurance is no longer necessary, impossible, to fulfill. McDonnell
beyond the Federal range facility at As proposed, § 440.11(a) would allow Douglas objected on the grounds that
which a launch takes place and any the agency to amend the required doing so places unrealistic and open-
adjacent or neai_oy range assets. As duration in the event of a launch ended liability on the commercial
explained in the NPRM, no greater risk anomaly to ensure that insurance launch industry and therefore
or cost to licensees should result from remAin._ in place until the resultant risks undermines the National Space Policy
considering off-site, non-launch related are considered to be sufficiently small, and CSLA goals of promoting the
Government property as equivalent to As explained in the section-by-section gr0wth and internationai
any other third-party property for analysis of the NPRM, the period of time competitiveness of the industry.
purposes of liability coverage. Section required for orbital launch insurance is Loc-khesd Martin pointed to this
440.9(C), as revised in the final rule, typically 30 days measured generally proposal as a clear instance of the
makes clear that clAim.q for such from payload insertion. Thirty days is Government's efforts to reallocate risks
property damage or loss am covered by considered to be sufficient time to from the Government to the licensee.
the licensee's launch liability policy, assess the possible consequences, of a Lockheed Martin opined that if risk
This provision reflects the FAA's launch anomaly, such as delivery to a analysis is the basis for the agency's
existing practice in establishing wrong orbit or failure of a payload to determln_tion of the appropriate
financial responsibility requirements for separate from the vehicle's second stage duration of insurance, then the anomaly
third-party liability and should not be such that reentry is Likely, end should be viewed as foreseeable and
construed as requiring excess insurance determlm+ whether extended ins,,,-A,lce addressed in the MPL analysis and
for waived Government property coverage appears to be necessary, determln_tion. In the event the anomaly
damage claims. The agency's current practice is to was so improbable that it would not be

The agency currently affords a fair require that insurance remain in place a factor in detarmlnJn 8 MPL, under the
amount of latitude to the commercial for 30 days following flight of the CSLA the Government assumes the risk
launch industry in providing coverage launch vehicle. As explained in the either by waiving property damage
for Government property. For example, NPRM, the agency has viewed 30 days claims or providing indemnification for
the agency has allowed the licensee's as an appropriate length of time in third-party losses. Marsh & McLennen
property policy to cover only that which to determine whether an cautioned that uncertainties in the
Government property which is in the anomalous situation has occurred, the insurance market make it difficult to
licensee's care, custody and control, end consequences of which are yet know whether coverage available and
risks to all other Government range unknown. The agency also has taken the provided one year will be available the
property to be addressed through the position in the past that in the event next and these market factors should be
licensee's liability policy, as long as such a situation arises, the agency can taken into account in determining the
doing so does not reduce the amount of require the Licensee to maintain its required duration of insurance
coverage that must be avAilAble to cover insurance for more than 30 days, until requirements.
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Based on these comments, the agency similar to the current requirement of the Supplementary Information
has reconsidereditsviews on the agencythatinsuranceremaininplace accompanying theNPRM, the

appropriatedurationofinsurance for30 days followinglaunch,measured Government'sresponsibilitiesunder 49
coverage,keepinginmind that generallyfrom thetimeofpayload U.S.C.70113 applyfrom thefirstdollar
Arianespace provides customers with a separation. However, the revised of loss when the licensee is no longer
3-year indemnification for liability. The requirement in the final rule limits the required to maintain insurance under
difficulty in establishing appropriate duration of insurance to 30 days the license ff the claim results from the
time limits on insurance stems from the following launch and removes the licensed activity. However, events
statutory language and the agency's discretion to impose extended associated with a launch may result in
Government's continuing prospect of insurance requirements on licensees damage years after the launch is
fault-based liability under the Outer during the 30-day periocL concluded and it is not clear at what
Space Treaties long-after the launch is Accordingly, for risks associated with point events become too attenuated
concluded. The Government's exposure orbital launches, the agency believes the from the launch to be considered
under the Liability Convention, in appropriate insurance duration is 30 eligible for consideration under 49
particular, suggests that insurance days following launch, measured from U.S.C. 70113.
should be required to remain in place payload separation for nominal Only Sea Launch responded and
for as long a time as practicable, launches or attempted separation in the questioned the wisdom or practicality of
However, absent the quid pro quo event an anomaly resultsin attempting to characterize this nexus
notion underlying the allocation of risk unsuccessful payload separation. For beyond the statutory language of
provisions of the CSLA, that is, if there other launch anomalies or failures, the "resulting from an activity carried out
will be no Government payment of 30-day requirement runs from initiation under the license." In doing so, the
excess cl.lms (or "indemnification") for of launch vehicle flight. For suborbital comment noted that a proximate cause
damage not proximately caused by the launches, insurance duration is at least analysis would be required and would
launch event, the agency would feel through motor impact and payload depend on the unique facts of the
reluctant in requiring long-term recovery; however, the agency may situation. The agency agrees that
insurance, prescribe a different duration in a determining eligibility for payment of

In reevaluating its position on the license order depending upon the excess third-party claims is necessarily
appropriate duration of insurance, the results of its risk analysis. Suborbital a fact-based inquiry and will depend on
agency considered an event test, a time launches may, in the foreseeable future, the particular circumstances giving rise
test, and a combination of the two. include reusable launch vehicle to the clRim and does not propose to

Under an event test, the duration of activities that must be evaluated on a issue rules of general applicability to
insurance coverage could be tied to a case-by-case basis. The agency reserves determine eligibility requirements.
specific event for a nominal launch, discretion to conclude that a different Section 440.11(b) provides that
such as payload separation or sating of duration of required insurance is financial responsibility shall not expire
the vehicle's upper stage, as explained appropriate for such activities based on by its own terms prior to the time
in the NPRM. However, if an anomalous its case-by-case evaluation of suborbital specified in a license order. Many
event occurred, it would be difficult to reusable launch vehicle missions and licenses are issued for a multi-year
identify a particul_ point in time at their attendant risks, period and may be renewed upon
which insurance coverage could For purposes of ground operations the application of the licensee; however, the
terminate. Forecasting a range of licensee is required to maintain agency understands that certificates
anomalous on-orbit scenarios could be insurance at all thnes during occupancy evidencing insurance coverage are
extremely time-consuming, yield great of a Federal range facility under a typically valid for one year. This has not
uncertainty and result in extremely long launch license, been a problem as long as evidence of
timeframes (up to hundreds of years, Despite limitations on the duration of policy renewal is provided to the agency
perhaps) associated with measurable required insurance, the space industry sufficiently in advance of the certificate
risk. should be cognizant of its liability in the expiration date to allow the agency

Alternatively, a time test could be event its space object damages another ample review time. Accordingly, the
fashioned to capture only near-term on-orbit space object or reenters at any final rule is revised to provide that a
anomalous events that could result in time, and manage risks appropriately, renewal certificate must be provided at
third-party losses or damage to The industry should also be aware of least 30 days in advance of the
Government property, such as views previously expressed by expiration date of the current certificate.
anomalous payload delivery or congressional staff that a sufficient A licensee may petition the agency for
separation that results in an unplanned causal nexus does not exist between a a waiver or extension of this or any time
reentry or collision. However, it could launch and a planned payload reentry requirement in the final rule if it is
alsoresultin anextremelylong-term, thatcausesthird-partydamage orlossto unabletocomply.
insurance requirement because invoke the Government's Environmental and Clean-Up Costs
anomalous situations could result in responsibilities under 49 U.S.C. 70113.
adverse conditions remaining long after In the NPRM, the agency requested The agency's current practiceof
launch vehicle flight is concluded, views on the appropriate causal nexus determining maximum probable loss
These situationsaredifficulttopredict, thatmust existbetween a launchevent from claimsresultingfrom licensed
becausethespaceenvironmentis and athird-partyclaiminorderforthe launchactivitiesdoesnot include
constantlychangingwith additional payment ofexcessclaimsprovisionsof assessmentoftheenvironmental
placementofobjectson orbitand the theCSLA tobe applicable.Under 49 consequencesassociatedwith licensed
effects of orbital decay. U.S.C. 70113(a}, the Government launch activities. These risks are

The agency has determined that a provides for the payment of successful difficult to quantify and, to the extent
combination of event and time tests claims against a launch participant coverage is not available, assigning a
should be utilized in setting the "resuitingfrom an activity carried out dollar value to these risks could
required duration of insurance for under the license." * *" (emphasis increase required amounts of insurance
licensed launch activities. The result is added) As pointed out in the without assuring coverage.

00008157-22



• Federal Regi_er/Voi. 63, No. 165/Wednesday, August 26, 1998/RuJes and Regulations 45613
I

As part of the NPRM discussion on Lockheed Martin pointed to the short-term or immediate risks, the
the appropriate duration of required legislative history accompenyi_ the agency intends to refer generally to the
insurance, the agency requested 1988 Amendments to the CSLAwhich sudden, immediate, and identifiable and
comments on a number of related issues lists the types of Government support foreseeable, though -nin_ended,
having to do with environmental that were envisioned to be provided consequences of a launch. These
consequences of launch activities. First, under direct costing principles as: consequences could include fuel spills,
to what extent should insur-n,-e_be operationsand maintenanceservices toxic release, and _ cQDtAmlnation
required to compensate claim_ of third and range support costs. Operations and resulting from • particular launch.
parties and the Government for short- maintenance services include fa_fifies Whether or not inmmmce coverage is
term, or immediate, environmental engineering support, vehicle and available for them risks, they m
damage or, alternatively, whether the equipment support, launch complex comprehended by the terms "bodily
costs of ci_,inE up hazardous waste or support.power system support, and injury" and "property damage" for
removing this type of damage should be roads endground support, l_n_ which the CSLA requires _ce and
paid by the launch licensee to the support coats include logistics, they are reasonably intended to be
Government as part of launch services ordinance support, radarsupport, addressed by CSLA financial
which are chA_q_das a direct cost under commulxications support, tr_ki-o responsibility and risk allocation
the CSLA. Second, to what extent support, documentation, fire services, provisions. This is also consistent with
should insurance be required to protect renge salty, WO/k contl'O| an early All' Force commel"Cjali_mUOn
against claims for long-term (administration}, security services and agreement which defines "damage" as
environmental or property dAmAge.AS meteorological am'vice&S. Rep. 100- including "that caused by a release of or
part of this request fo_views, the agency 593, 100th Cong., 2d Sees., at p. 24. It exposure to a hArJrdons substance, as
asked commenters to address the appears that latmch complex that term is defined in [CERCLA]"and
implications on MPL determinations of maintenance and range services are the current Air Force definition of
requiring insurance coverage for these appropriate for direct cost charging. In "damage." These risks are properly
potential claims and the adequacy of the comm,muter'sview, the notion of addressed through the CSLA and should
existing insurance ceilings under the environmental damage falls outside be comprehended by the statute's risk
CSLA($100 million for Government these categories and was not inteondedto allocation scheme. A future rulemaking
property coverage and $500 million for be subject to the direct cost pricing may be necessary to better define the
third-party liability insurance, or the provisions of the CSLA for launch types of _mmediate environmental
maximum available on the world market property and services provided by the consequences intended to be included
at a reasonable cost if insurance up to Government to the private sector, under the CSLA scheme for risk
those amounts is not available). Third. Lockheed Martin indicated that the management.
whether and to what extent insurance to consequences of a particular launch.
protect against property damage like any other damage, should be pert of The agency views long-term
resulting from orbital debris long after the financial responsibility and risk environmental consequences,
the launch is completed should be allocation scheme provided in the sometimes referred to as long-tail
required. The damage contemplated by CSLA. However, Lockheed Martin's liability, as more problematic for a
the question could be to other on orbit comments further indicated that the number of reasons. First, it would be
or airborne obje/_tsor to property on the issue of how to allocate financial difficult to prove that liability attaches
g_und in the event of reentering debris, responsibility for risks associated with to a particular launch event. It is

ly Lockheed Martin offereda view environmental damage, both short-term probably impossible to ascertain
w_th respect to the immediate and long-term, is extremely complex whether damage results from a
environmental consequences associated and merits further study and analysis government or commercial launch when
with a launch event. Lockheed Martin before the agency proceeds to the same vehicles are used for both
indicated that this type of immediate rulemakin8. purposes, and perhaps an
consequence should not be treated as a Mc_nneU Douglas noted that long- apportionment theory would be
matter for "direct cost" charges to the term environmental damageinsurance required. There is no indication that
launch licensee, but should be is generally unavsilable, and to the CSLA risk allocation mechanisms, with
addressed in terms of an appropriate extent it is obtRinnhla would be narrow ceilings on insurance and statutory
allocation of financial responsibility for and limited in coventge, not to mention references to clsim_ resuitlng from a
the risk. cost prohibitive. McDonnell Douglas felt particular launch, were intended to

In clarifying its view, Lockheed strongly that claims of this nature address long-term environmental
Martindistinguished between shouldnotbeincludedinthe MPL consequences.Similarly,there isno
environmentalconsequencesandthe determinationforalicensedla-nch indicationthattheso-celled
usual activities involved in readyin8 a activity, indemnification provisions of the CSLA
launch pad or complex for future use. The issue of environmental damage were intended to cover cJ_irn_other
TypicaLly, Lockheed Mar_ would before the agency in this rulemRklr,g can than those directly and proximately
clean up the launch complex from be refrained as follows: whether the associated with a particular launch
which its launch has taken place in consequences of a launch event to event. Accordingly, the agency t_kesthe
anticipation of the next launch which CSLA-based insurance and position that the consequences of a
campaign. For example, it would waivers of claims are intended to apply licensed launch that ere reasonably
remove any 8round debris and restore should be limited to immediate impacts foreseeable and proximately caused by a
the complex to its prior condition, as and destructive risks, such as collision particular launch are covered by CSLA
required under the terms of its of a launch vehicle with ground, financial responsibility and risk
agreement with the Federal range airborne or space objects or the allocation. Long-term environmental
facility. If it failed to do so, the Federal consequences of explosion. (Even an consequences would not q.a!ify for
range could provide this service and explosion or collision could result in coverage under this characterization
under these circumstances could charge the types of short-term environmental and, accordingly, the FAA concludes
the direct cost of doing so. consequences under consideration.) By that their associated risks am not
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intended to be addressed through CSLA standardizing the definition of"launch" statutory risk allocation scheme dictated
risk-based insurance requirements and in a related rulemaking addressing by the CSLA. The agency will not
risk allocation. : launch licensin 8 requirements and require that a reciprocal waiver of

standard_ claims agreement be submitted 30 days
Section 440.13--Standard Conditions o+f A question arises as to whether the prior to the licensee's occupancy at the
Insurance Coverage agreement must be submitted before site, but rather, 30 days before it intends

Section 440.13 provides the terms and commencement of any licensed launch to commence licensed launch activities
conditions applicable to insurance activities or whether timing of its involvin 8 a particular customer.
policies licensees must obtain under submission should be tied to arrival of Early submission of the agreement
existing licenses and the proposed the customer's payloacL Presmnably, the allows the agency sufficient thne to
regulations, customer would not have significant complete its review, resolve any

Marsh & Mcl _nn,m requested property at risk before arrival of its outstandin_ concerns surrounding a
clarification of the requirement in payload and therefore does not need to licensee's demonstration of financial
§ 440.13(a}(2} that policy limits apply waive cl_im_ for damage or loas to its responsibility, and fulfill the
separately to each occth-rence andto the property until that event. However, as Government's responsibility to waive
total claims arising out of licensed between the launch licensee and the c)-ims on behalf of its agencies and
launch activities in connection with any Government, and the respective contractors and subcontractors involved

._niarticulerlaunch. The per-occtm_nca contractors end subcontractors of each, in launch services. Issues may arise that
t applies to the total of all c|aims the agency views with concern the risk

arising from the same occurrence, and to which each participant is exposed in require modification of an agreement toaccommodate a Government agency
not for each claimant per occurrence, the event of damage to its property or customer, a reluctant customer,
and this is made clear in § 440.13(a)(6). injury to personnel in the absence of an participation of multiple customers in
It provides that all policy provisions, executed waiver of cln|ml agremnenL thb inter-perty waiver scheme, or a
except the Policy limits, must operate as Moreover, taken litre-ally, until the licensee's request to modify the
if there were a separate policy with and Government executes the reciprocal standard form of agreement that
covering the licensee and each waiver of cha|mS agreement with the accompanies a launch license. On
additional insured. To remove any licensee and customer, the Government occasion, resolution of a party's
doubt, the final rule is revised to clarify has not waived clAim,_ in excess of concerns delays execution and
that the Policy limits apply for each required Government property submission of the agreement by the
occurrence and that for each occurrence insurance for damage or loss to its licensee or the agency's ability to
the limits apply to the total of claims property and PPLPs could face liability complete execution of the a_ent on

: that arise out of licensed launch exposure for excess claims by the behalf of the U.S. Government during
activitiesin connection with any Government or its contractors and the 30-day period preceding
particular launch, subcontractors, commencement of licensed launch

The three current launch licensees, To avoid these Imnecesasry risks, the
Lockheed Martin, Orbital Sciences and time requirement set forth in the final activities involving a particular
McDonnell Douglas, cautioned that two rule for submission of a reciprocal customer. The agency has demonstrated
of the required terms, breach of waiver agreement signed by the licensee its wj}ltnoness to work with licensees
warranty coverage hnd a severability of and its customer is 30 days before the and customers to address their unique
interest clause are available under licensee intends to commence licensed concerns. However, in the absence of an
current conditions in the insurance launch activities involving that executed reciprocal waiver of clAims
market but may not be in the future, in customer. Generally speaking, agreement, launch participants may be_
clarifying remarks, one commenter commencement of licensed launch asst!ming risks that are intended to be
indicated that a licensee's ability to activities involving a particular allocated through the reciprocal waiver
obtain the required coverage may customer should coincide with arrival scheme dictated by 49 U.S.C. 70112Co).
become an issue if coverage not of the launch vehicle or its major To avoid this result and ensure that
currently provided, such as for c_im._ of components at the launch site. The launch participants remain mindful of
Government personnel, is required, agency is not aware of circumstances in the time constraints imposed by these
Licensees may request a waiver of these which a launch services provider regulations and in license orders, the
terms or petition for rulemaking in the engages in a launch campaign, agency intends to enforce compliance
future if market conditions make it consisfin 8 of such hA-ardous activities with the thne requirements codified in
impossible to comply with them. as erecting the launch vehicle or § 440.15 of the final rule, absent good

processing vehicle components at the cause shown for waiving or extending
Section 440.15---Demonstm_on of launch site, without a customer under them. Enforcement of these
Compliance contract for the launch event. However, requirements may be accomplished

Section 440.15(a)(1) of the final rule because outstanding operator licenses through the imposition of civil penalties
continues the agency's current practice utilize the agency's gate-to-gate in accordance with the CSLA or
of requiring that licensees submit an approach to licensin_ commercial Splice suspension of the authorization granted
executed reciprocal waiver of claims launch activittes_ it is foreseeable that a in a le_lnch license to perform licensed
agreement at least 30 days before launch vehicle operator will occupy a activities. Licensees are urged to keep
commencement of licensed launch launch site under an FAA license before the agency informed, in writing, of
activities involving the customer(s) that arrival of the launch vehicle and may foreseeable difficulties in meeting these
is required to sign the agreement. This perform preparatory activities other regulatory requirements so that the
requirement appears in all currently than vehicle processing. Because these agency may determine whether an
effective financial responsibility license activities are not typically ultra- extension of the deadline for submission
orders. Under this final rule, the term hazardous in nature, the agency views of an agreement is warranted. Of course,
"licensed launch activities" would be their associated risks as limited in once the agreement is executed by all
defined in a launch license; however, nature and therefore manageable three parties, licensees need not wait an
the agency is in the process of without the benefit of the completed additional 30 days before commencing
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licensed launch activRies involving a liability, lose or damage sustained by against individual employees should be
particular customer, the United States. The agency may need effectively precluded by the waiver of

Evidence of insurance would be to reconsider its position if there is any claims agreement, absent the employee's
required at least 30 days before indication that the coverages and willful misconduct, and further changes
commencement of any licensed launch exclusions are not sufficiently detailed to the rule are not necessary to address
activities, and additional time is in insurance certificates to assure the Sea Launch's suggsetion.
required if a form of financial agency of the adequacy of licensees' lntelset, a pubh_c international
responsibility other than insurance is compliance, organization which owns and operates a
used. The agency's experience has been global commerctaltelecommunications
that most licensees are able to comply Section 440.17--Reciprocal waiver of network for its members and users,
with these time constraints and ell have claims requirement and Appendix II objected to the requirement that parties
been extremely responsive to agency Comments received on § 440.17 and waive claims "regardless of fault." Tide
questions and concerns regarding the proposed form of waiver of claims language appears in the Agreement
evidence of insurance, agreement presented in Appendix II to currently used by the agency and in the

Proposed § 440.15 contains additional the NTRM concern the third-party status proposed form of agreement set forth in
requirements for licensees in accorded to Government personnel in Appendix 1] to the NPRM to carry out
demonstrating compliance with the NPRM and the proposedmethod by the no-fault reciprocal waiver scheme.
financial responsibility requirements which the Government waives claims- Intelsat objected that the language could
from those currently required in license for its contractors and subcontractors, relieve or insulate a party from_its own
orders. Specifically, the proposed Most of these comments have already gross negligence and_ that the CSLA and
regulations would require a signed been addressed and resolved by its lagislative history do.not support
opinion of the insurer stating that the clarifying that, for purposes of such an expansive view of the waiver
insurance obtained by the licensee establishing liability insurance requirement. The comment cites the
complies with regulatory requirements requirements, employees of the Fourth Circuit's holding in Martin
and license orders concerning Government and its contractors and Marietta Corporation v. International
insurance. The three launch services subcontractors are considered third Telecommunications Satellite
providers licensed by the agency, parties. Employees of all other launch Organization, 978 F.2d 140 (4th Cir.
Lockheed Martin, Orbital Sciences, and participants are the responsibility of 1992); op. amended, 991 F.Zd 94 (1993][,
McDonnell Douglas, objected to this their employing entity. Through the for support of its position. Moreover,
requirement and stated that it would be reciprocal agreement required under Intelsat argued that there is no basis
difficult to obtain an insurer's opinion, this section, PPLPs agree to be either in the CSLA or its legislative
Marsh & McLennan also esserted that responsible for their employees' losses history to support waiving c].im_
insurers will not agree to provide an and property damage. The agreement to regardless of fault, presumably even if
opinionletterbecauseitcouldimpose be responsibleforlossessufferedby an thatphraseislimitedtonagligence-
additional obligations on the insurers employee amounts to a contractual based claims.
that are above and beyond the terms and obligation to hold harmless and The agency is troubled by the
conditions of policies. They prefer to indemnify other launch participants comment and for the following reasons
provide certificates of insurance and let against whom an employee has made a has determined to retain the "regardless
the certificates speak for themselves, claim and this obligation is now of fault" language in the final rule. The
Orbital Sciences and McDonnell expressly stated in the form of FAA understands that the intent of the
Douglas suggested that requiring an agreement presented at Appendix II of reciprocal waiver of claims requirement
opinion of the insurance broker should the final rule. According to the is to relieve launch participants of the
suffice, cpmments received, insurance is threat of inter-party claims for damage

The agency will accede to the available to cover this contractual or loss. If the waiver of claims did not
commenters' suggestion that a signed obligation, apply to fault-based c|.ims, and
opinion of the insurance broker Additional comments on the assuming it is not intended to relieve
accompanying insurance certificates requirements of _440.17 and the parties of contractual rights and
will be sufficient under the regulations, proposed form of agreement are responsibilities for which they have
The agency's current practice is to discussed below, bargained in good faith, then the waiver
accept insurance certificates in lieu of Sea Launch suggested that launch would be of very little use. The only
policies as evidence of compliance with participants should be required to waive exception indicated to the statutory risk
insurance requirements. Doing so c)Aims against employees of the other allocation scheme is for willful
relieves a burden on licensees to supply launch participants. The agency agrees misconduct in that the Secretary is not
policies in advance of licensed launch in principle with. this comment because required to provide for payment of
activities and we understand that cl.ims by PPLPs against employees excess third-party claims which result
complete policies may not be available would amount to an attempt to from willful misconduct by the licensee
for agency review sufficiently in circumvent the inter-party waiver of and the Government is not relieved of
advance of licensed launch activities claims. The reciprocal.waiver of claims liability under 49 U.S.C. 70112{e) for
even though the required coverage is in agreement currently in use requires that damage or losses resulting from the
place. This practice also relieves the a signatory to the agreement hold Government's willful misconduct or
agency of the burden of reviewing: harmless and indemnlfy employees of that of its agents:
policies, the other signatories to the agreement The Fourth Ci_rcuit opinion is not

The agency continues to be satisfied from and against liability for claims fully dispositive in the agency's-
with this approach but stresses the against them by its contractors and opinion. The dispute before the court
caveat stated in license orders and subcontractors and the form of involved a waiver provision in a launch
reflected in these regulations that agreement that appears at Appendix II services contract that pre-dated the 1988
demonstration of financial to the Final rule continues this practice, Amendments to the CSLA. The court
responsibilitydoes notrelievethe absentwillfulmisconductby the held thatunder Maryland statelaw,
licensee of ultimate responsibility for individual employee. Therefore, clalm-_ parties to a contract cannot waive

00008157-25



45616 Federal Register/Vol. 63, No. 165/Wednesday, August 26, 1998/Rules and Regulations

liability for gross negligence. The court Convention. I/1maint_inin$ a higher subcontractors; hence there would be no
further opined that even if the 1988 standard for willful misconduct than for need to flow down the waiver
Amendments could apply retroactively negligence, gross or otherwise, the court requ/rement. In this resard , the NPRM
to the contract, neither the statutory stated: proposed a deviation from the agency's
language nor its legislative history It is not all that easy to avoid the current practice. The form of reciprocal
evidences Congressional intent to Convention's limitations by establishing waiver agreement presented in
protect parties from liability for their willful misconduct (orreckless disregard}. Appendix I1of the final rule reverts to
own gross negligence. 991 F.2d at 100. But the signatories obviously thought the the approach used in current practice
The Fourth Circuit addressed the issue economics of air travel, end therefore the whereby the FAA signs on behalf of the
because the district court, in dismissing overall welfare of pauensers, dictated tho_ United States and its agenciu involved
a countercJAim alleging gross limitations. It simply will not do forcourts in licensed launch activities and agreesto chip away •t that liability limit out of •
negligence, had interpreted the waiver natural desire to remedy the negligence that to pass to its contzactors and
of claims requirement of the CSLA as can be all too apparent tn'eny individual subcontractors the limited agreement
evidence of the intent of the contractual cam. and assumption of responsibility

waiver provision. Mortin Mar/etta 78 F.3d at 671. assumed by the Government in the
Corporation v. lnternat/onaJ
Telecommunications Satellite Jurisdictions that equate the standard reciprocal waiver agreement.Lockheed Martin expresmd concem
Organ/zot/on, 763 F. Supp. 1327 (13. Md. for gross negligence with that of willful
1991). The Fourth Circnit reversed the misconduct could effectively undo the with the qualifying language appearing
district court's holding on the gross congressional intent underlying the in § 440.17(d) of the NTRM and

reciprocal waiver of claims requirement reflected in paragraph 5(c) of the
negligence counterclaim and remanded
it to the district court. A settlement was and thereby have more far regching proposed form of agreement in
reached in the latter half of 1993. consequences on the economics of Appendix H as to the need for

Capful examination of the Fourth launch services then Congress intended additional legislation to support the
Circuit's reasoning reveals the in enacting the comprehensive risk indemnification agreement by the
following. In construing Maryland state allocation provisions of the 1988 Government to other launch
law, the Fourth Circuit relied upon Amendments. participants for failure to implement
Bencher v. Pdner, 68 Md. App. 539, 514 That said, the question before the properly the waiver requirement.
A.2d 485 {Md. Ct. Spec. App. 1986), agency is whether it has the authority to The CSLA directs the Government to
which held that a waiver of a right to resolve, as a matter of federal law, waive claims in exceu of Government

' sue is ineffective to shift the risk of a whether claims between a launch property Insurance on bebnl f of its

party's own willful, wanton, reckless, or licensee and its customer for gross contractors and subcontractors Involved
gross conduct. 514 A.2d at 488. negligence are necessarily removed from in launch services. In the agency's view,

the statutory inter-party waiver scheme the effect of this waiver requirement is(Emphasis added.) It appears from the
court's holding that Maryland may be when Congress has indicated its to make the Government responsible for
among those states that tend to blur the intended purpose is to limit the total the excess property damage claims of
distinction between gross negligence universe of claims that might arise as a those contractors and subcontractors.
and willful misconduct, result of a launch and maximize the Therefore, even if the Government fails

The Court of Appeals for the District coverage of available insurance to flow down the waiver of claims and
of Columbia defines the standard for resources by avoiding the costs of assumption of responsibility provisions

finding willful misconduct differently duplicate litigation between the parties, of the agreement to its contractors and
than that for gross negligence. To prove S. Rep. No. 100--593, 100th Cong., 2d subcontractors, PPLPs will be
willful misconduct, there must be • Sess, 14 (1988). The FAA declines to financially protected from Government
showing of intent, that is, that an act presume this authority, contractor and subcontractor property
was intentionally performed with the Under the agency's current damage clR!ms. In addition, by entering
knowledge that it was likely to result in implementation of the statutory-based into the reciprocal waiver agreement for
injury, or with reckless and wanton risk allocation scheme, the only its contractors and subcontractors, the
disregard of the probable consequences exclusion expressly provided is for Government takes on responsibility to
of the act. Soba v. Compag, nie Notionale willful misconduct and this is cover losses sustained by employees of
AJrFrance, 78 F.3d 664, 316 U.S. App. consistent with views recently the Government's contractors and
D.C. 303 (D.C. Cir. 1996). In Sabo, the expressed by the Air Force in revising subcontractors that are not covered by
court described • "continuum that runs its commercialization agreement, the licensee's liability policy because
from simple negligence through gross Absent legislative clarification they exceed the required amount of
negligence to intentional misconduct, otherwise, and for the reasons expressed insurance or are subject to a policy
Recklessness, or reckless disregard, lles in the NTRM of July 25, 1996 (61 FR exclusion deemed usual for that type of
between gross negligence and 39013), the final rule retains the insurance. Although appropriations
intentional harm," 78 F.3d at 668. reRardiess of fault language, must be authorized for this purpose, the
According to the court's opinion, willful _Fwo commenters, Orbital Sciences CSLA effectively obligates Congress to
misconduct and reckless disregard are and McDonnell Douglas, objected to the act to appropriate funds for this express
equivalent in that reckless disregard proposed form of agreement for waiver purpose. The form of agreement that
evidences the subjective knowledge of of claims in Appendix II to the NPRM appears in Appendix ITof this final rule
the likely consequences of an act and in that it does not contain a provision reflects at paragraph 5(c) the hold
thereby fulfills the requirement to show requiring the Government to flow down, harmless and indemnification obligation
the requisite intent, or extend, the waiver provisions to its of the United States for claims of its
The issue beforethecourtinSoba contractorsand subcontractors.The contractorsand subcontractorsagainst

was whether thefactspresented comment overlooksthatthedefinition PPLPs forpropertydamage orlossand
amounted towillfulmisconduct, of"UnitedStatesGovernment" inthe responsibilityfortheiremployees'

therebyavoidingthelimitationof proposed form ofagreementincludes lossesinexcessofrequiredlevelsof
liabilityprovisionsoftheWarsaw Government contractorsand insurance,respectively.
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McDonnell Douglas and Orbital reciprocal waiver of claims agreement The agency is troubled by the
Sciences further noted that the proposed utilized when a Government agency is suggestion implicit in the commenters'
form of reciprocal waiver of c]Ain_ a customer of commercial launch views that.the proposal requirement
agreement restricts the Government's services will be addressed on an imposes additional burdens and
waiver to property dnmAge claims, individual basis, uncertainty on the industry and that the

whereas the Agreement amlntly in use Section 440.19---Un/ted States Payment Government should J__cc___ptboth this
refers also to claims of Government of Excess Third.Pal D, IJabilit y Claims burden and uncertainty. As a practical
employees. The agency's rationale for matter, the industry is, or ought to be,
removing reference to employee claim, Section 440.19 of the final rifle in the best position to ]mow whether
from theproposed form of agreement provides in a regulation general insurance coverage is available to
presentedin the NPRM was that their procedures for implementing the address the risks that attend its
third-party status removed the need for statutory payment of excesa claims ha_'xrdous business. It is not
the Government to accept responsibility provisions of 49 U.S.C. 70113. The issue _ble for the Government to

for their claims. Upon reconsideration, that generated the most comments on expect the industry, as part of prudent
the FAA has restored to the form of this proposed section of the regulations risk manaoement practices, to keep
agreementthe Government's acceptance concerns the determination of "usual" abreast of the insurance market, its
of responsibility for uncovered claims of exclusions. Where an exclusion is capacity end the availability of
its employees aoAin_t the other launch considered usual for the type of insunmce to cover the risks that
participants, insurance involved, the Secretary may confront this in du_ry.

Orbiia] Sciences, in clarifying provide for paying uncovered third- When a launch licensee submits an
remarks, indicated that the approach party claims from the first dollar of loss insurance certificate evidencing various
utilized in the NPRM is particularly and will likewise waive claims for exclusions, in essence, the licensee is
awkward where the same entity is both Government property damage from the representing to the agency that the
a contractor to the Government and to first dollar of loss. In the section.by- exclusion is usual for that type of
the launch licensee. The agency agrees section analysis of the NPRM, the insurance under prev_ilino market
and acknowledges that the ability of agency explained that it does not make conditions, otherwise coverage for that
various entities to wear different hats, a final determi.ation on what maybe risk would have been obtalnecL If the"
including the Government when it is considered a usual exclusion upon industry wants to obtain a formal
both range services provider and launch submission of insurance certificates in findin 8 from the agency it can submit
customer, complicates the reciprocal advance of licensed launch activities, factual data, such as cost information

"" waiver of claims scheme even further. In This determination would be mRd_eif and market data, in support of an
the agency's view, the capacity in which and when the agency is required to assertion that an exclusion should be
a party was functioning when the claim prepare a compensation plan to cover deemed usual either because the
arose will determ_-e the rights and excluded claims. The NPRM proposed a coverage simply is not available or
responsibilities of the various parties to reasonable cost standard for because it is cost prohibitive. Absent
the waiver agreement, determining whether an exclusion may such proofs, the agency should not be

In discussions unrelated to this be deemed "usual." rec[uired to insure or guarantee the
mlemaking, the agency has been asked Lockheed Martin, McDonnell Douglas industry's representation that insurance
whether cross-waivers of claims are and Orbital Sciences, as well as Sea is not available at reasonable cost. The

required between a licensee or customer Launch objected to the after-the-fact agency is considering whether a future
and its contractors and subcontractors approach the agency utilizes in making rulemaking to better define "usual"
given that the form of reciprocal waiver the determination as to whether an exclusions would be desirable but is
agreement currently in use does not exclusion is usual for the type of reluctant to effectively waive insurance
appear to require them. The CSLA insurance, stati_ that the Government coverage for certain risks thereby
intends for parties to enter into such has an obligation to do so in advance of foreclosing the development of new
agreements with their contractors and licensed launch activities in order to insurance markets that mightrespond to
subcontractors and this requirement afford licensees some measure of those risks.
appears in § 440.17Co) of the final rule. cert_!nty and predictability in their_ The agency also wishes to stress that
However, the FAA leaves it to those management of launch risks. Marsh & it currently does not m_im findings that
entities to carry out the requLmment as McLennen similarly stated that the an exclusion is usual upon submission
part of their contract ne_tiations. A_ a government should not wait for a loss to of insurance certificates in advance of
regulatory matter, the FAA has been occur before making its determination licensed launch activities even though
primarily concerned with ensuring that and should do so before commencement the agency does question, and may
parties not otherwise in contractual of launch activities. Lockheed Martin, request correction of, representations
privily with a licensee or customer are McDonnell Douglas and Orbital that do not appear to comply with
protected from claims by those entities Sciences objected to using a reasonable license order requirements. Acceptance
and their contractors and cost standard for determining whether by the agency of a licensee's insurance
subcontractors. Accordingly, the form of insurance could have been provided to certificate does not signify a finding by
agreement in Appendix II-of the final cover the excluded risk. The notion of the agency as to the sufficiency of the
rule does not address waivers betwebn "buying out" an exclusion is viewed by coverage.
a licensee or customer with its these commenters as objectionable Consistent with naming employees of

respective contractors and because of the unpredictability and PPLPs as additiona_ insureds under
subcontractors, fluctuation of the insurance market. § 440.9Co), § 440.19(a) is revised in this

Finally, reference to the special This approach does not comport with final rnle to reflect that excess third-
circumstances of a Government agency the CSLA, according to the commenters, party claims against an employee of any
customer is removed from § 440.17(c) of which is intended to promote a launch participant that is an additional
the final role. As indicated previously predictable and stable environment in insured under the liability policy would
in the Supplementary information, which the commercial launch industry also be eligible for payment by the
necessary modifications to the form of can operate. Government under 49 U.S.C. 70113,
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absentwillfulmisconduct by that trade.Inaddition,under Regulatory FA.A'sresponsibilitiesunder the1988

employee. Policiesand Proceduresofthe Amendments isestimatedat$884,000
Department of Transportation (44 FR undiscounted or $725,000 discounted

Statutory Authority for This Proposed 11034; February 26, 1979), this rule is over five years. The paperwork cost
Rule considered significant because there is estimate is an upper bound and it is
This finalruleisissuedpursuantto substantialpublicinterestinthe believedthattheactualcostsare

49 U.S.C.SubtitleIX,ch.701-- rulemaking.The FAA certifiesthatthis substantiallylower.Given current
Commercial Space Launch Activities, rule will not have a significant impact practice, these cof_ will be reduced to
§§ 70101-70119, formerly the on a substantial number of small entities $606,000 undiscounted or $414,000
Commercial Space Launch Act of 1984 and will not constitute a barrier to discounted. The additional paperwork
(CSLA),asamended (49U.S.C.App. internationaltrade.The FAA invitedthe costsincurredby thelicenseesin

2601-26235.In 1988,Congressamended publictoprovidecomments, including complying with therequirementsfor
the CSLA by replacing general supporting data on the assumptions reciprocal waivers is expected to be
insurance requirements with a detailed made in the dre/t regulatory evaluation negligible.
financial responsibility and allocation of during the comment period. All The final rule should result in a
risk regime for licensed operations. The comments received were considered in stronger, more stable, commercial space
provisions, referred to as the 1988 the final regulatory evaluation. This rule transportation industry. The reciprocal
Amendments, include procedures has been reviewed by OMB under waiver provisions of the final rule
whereby the United States Government Executive Order 12866. should lower the costs of litigation
requires risk-based insurance to among private party launch participants
compensate for third-party liability and Economic Impacts in licensed activities. The benefit of
Government property damage claims, This Rn,i rule formalizes the tra.l_felT_ expected costs of dama_
waives certain claims for its property procedures for implementing financial and loss or injury claims from the
damage and, subject to an appropriation responsibility requirements imposed on licensees to the government will aid the
law orotherlegislativeauthority,agrees commercialspacelaunchlicenseesby commercialspacetransportation
to provide for payment of third-party the Commercial Space Launch Act of industry by e_iminating the need to
claimsinexcessofrequiredliability 1984,asamended in1988.These insurefortheseclaimsand by showing
insurance. In addition, the 1988 requirements have essentially been support for the commercial space
Amendments require launch implemented so this rule does not mmspormtion industry by the U.S.
participantstoenterintoreciprocal changepresentpractice.The rulewill Government.Also,limitingriskbased

•. waivers of claims in which the parties provide launch licensees (i.e., on maximum probable loss (MPL)
agree to absorb certain losses and the commercial launch operators) with clear should result in greater certainty for
private party launch participants agree and reliable information on the financial potential costs (and resulting lower
to be responsible for claims of their responsibility requirements they must business risk) to commercial space
employees for damage or loss. meet to carry out licensed activities. To transportation firms. Finally, the

The agency has been implementing provide some perspective, this requirement for cross-waivers limits the
the 1988 Amendments on a case-by-cese evaluation estimates the financial risk of liability to others in licensed
basis, through license orders issued responsibility costs on both the activities (other than the licensee) and
with each license authorizing commercial space industry and the U.S. results in a more certain business
commercial space launch activities. In Government as a result of the 1988 environment (or lower business risk) for
this final rule, the agency standardizes Amendments to the CSLA. these parties.
financial responsibility requirements in The FAA estimates that, based in part
rules of general applicability, wherever upon an analysis by Princeton Regulatory Flexibility Analysis
practicable. SynergeticsInc? (PSI5,asaconsequence The RegulatoryFlexibilityAct of1980

oftheU.S.Government'sassumptionof (RFA),asamended, was enactedby
Paperwork ReductionAct exposureup to$1.5billion(asadjusted Congresstoensurethatsmallentities

Information collection requirements for inflation occurring after January 1, are not -nnecessarily and
in the new part 440 have been approved 19895 for third-party claims, the 1988 disproportionately burdened by
by the Office of Management and Amendments will result in the Government regulations. The Act
Budget (OMB) under the provisions of maximum reallocation of costs from requires that whenever an agency
the Paperwork Reduction Act of 1995 licensees to the Federal government in publishes a general notice of proposed
(44 U.S.C. 3507(d)5, and have been the range of $21,000 to $37,000 rulemsking, an initial regulatory
assigned OMB Control # 2120--0601. undiscounted or $18,200 to $30,300 flexibility analysis identifying the

discounted over a five-year period. The economic impact on small entities, and
Regulatory Evaluation Snmmary actual economic impact on a licensee is considering alternatives that may lessen

Issuance of Federal regulations is small and not quantifiable because the those impacts must be conducted if the
subject to several economic analyses, increase in the risk of bearing the costs proposed rule wOuld have a sionificant
First, Executive Order 12866 directs that of injury or loss of life to third parties economic impact on a substantial
agencies shall propose or adopt a due to the "redefinition" of Government number of small entities.
regulation only upon a determination employees is estimated to be "de The FAA issued a notice of proposed
that the benefits of the intended n'_inirnus" and could not be calculated, rulemsking on July 25, 1996 (61 FR

regulation justify its costs. Second, the The administrative or paperwork cost to 389925 soliciting comments on its
Regulatory Flexibility ACt of 1980 the Federal Government associated with proposal for implementing financial
requires agencies to analyze the responsibility and allocation of risk
economic effect ofregulatorychanges ,Theha,isforthisanalystsisContractIyros--s_requirements.As a result,eight
on small entities. Third, the Office of s9 by Princeton Synergetics Inc.(PSI}entitled: comments were submitted to the docket.

Economic Impact Assessment of Financial Several events following the close of the
Management and Budget (OMB5 directs ResponsibilityRequimmentsforl.icensed Launch
agencies to assess the effect of ActiviSes(14CFRPort4401.Princeton,New Jersey. comment period on December 2, 1996
regulatory changes on international Ma_chis, 19gs. resulted in a decision to reopen the

00008157-28



_: Federal Register / Vol. 63, No. 165 / Wednesday, August 26, 1998 / Rules and Regulations 45619
I I

docket in order to allow industry expenditure by State, local, and tribal I. Subchapter C of Chapter I]I, Title
another opportunity to offer views on governments, in the aggresata, or by the 14, Code of Federal Regnlatious, is
the content of the proposed rule. There private sector, of $100 million or more amended by adding a new Part 440 to
were no significant issues raised by (adjusted Annually for inflation) in any read as follows:
public comments in response to the one year. Section 204(a) of the Act, 2
re.eatery flexibility certification. U•S.C 1534(a}, requinm the Federal : PARr 440.-FINAN(_kL.

FAA has estimated that an agency to develop an effective process RESPON_BIL/W
average of four launch licenses per year to permit timA[y input by elected
will be issued. The vast majority of officers (or their designee_ of State, SubC_t/_4qnac_al I_oe_b¢l_t_ Lamwlt _ -

these licenses will be issued tO local, and tribal 80vesta on a See.
companies like Lockheed Martin proposed "significant intergovernmental Scope of pete
Corporation, Orbital Sciences mandate." A "significant 440.1440.3 Definitions.
Corporation, McDonnell Douglas intergovernmental mandate" under the 440.s General
Corporation, now The Boeing Company. Act is anTI,vision in_s Federal agency 440.7 Determination of maximum probable
There are a number of firms (probably regulation that will impose an le_.
fewer than 10) that are currently enforceable duty upon State, local, and 440.9 losurancamquirements for licensed
attemptin 8 to enter the space launch tribal governments, in the agSresate, of launch activities.
services business by developing both $100 million (adjuSted annually for 440.11 [ku_tioa of cownqp: Modiflcatioos.
advanced expendable and reusable inflation) in any one year. Section 203 44o.13 Sl_nda_[ conditions of insurance
launch vehicles. Perhaps 50 to 75 of the ACt, 2 U.S.C. 1533, which covsn_.
percent of these may be considered supplements section 204(a), provides 440.15 Demonstration of compliance•
small business entities in that they are that before establishing any regulatory 440.17 Reciprocal waiver of claims
start-up situations though typically requirements that might si'_'__cantly or requirement.440.19 United Statu payment of excess
having large capitalizations. Thus, the uniquely affect small governments, the third-perry liability d,t,,,,_
universe of small entities-that may be agency shall have developed a plan that, Appendix A to Part 440--Informntion
concerned with the provision of space among other things, provides for notice reqniremants for obt,!ni_ a maximum
launch services and that may be to potentially affected small " probable 1o_ determination for licensed
potentially affected by this financial governments, if any, and for a launch activities

Appendix B toPart440--Assj_ment for
responsibility ru]emak_ 8 is on the meaningful and timely opportunity to waiver of claims and assumption of

• order of 5 to 10. provide input in the development of responsibility
• The regulatory evaluation states that reg_atory proposals.

over five years, the change in the Authority:.49 U.S.C 70101-70119:49 CFR
expected cost of claims to licensees will This final rule does not contain a 1.47.

Federal intersovernmental or privatabe a cost savings of between $21,000
and $3 7,000 or between $17,200 and sector m_ndate that exceeds $100 §440.1 _ of Ilml.
$30,300 discounted. The Annualized million a year. Therefore, the This part sets forth finan_al
cost savings to all of these Krms will be requirements of Title H of the Unfunded responsibility and allocation of risk
between $4,200 and $7,400. If four Mandates Reform Act of 1995 do not requirements applicable to commercial
licenses are issued annually, then the apply• space launch activities that areauthorized to be conducted under a
annualized cost savings per license Federalism Implications
would be less than $2,000 per license, launch license issued pursuant to this
As previously stated, the final rule This final regulation would not have subchapter.substantial direct effects on the states,
results from the financial responsibility
requirements imposed by the on the relationship between the Federal §440.30WtnltioM.
Commercial Space Launch Act of 1984, Government and the states, or on the (a) For purposes of this part-- "
as amended. This final rule furmalizes distribution of power and (1) Bodily injury means physical

current practice. The FAA concludes responsibilities among the various injury, sickness, disease, disability,
that this regulation will impose little or levels of 8avarnmenL Therefore, in shock, mental anguish, or mental injuryaccordance with Executive Order 12612, su_,ined by any person, including
no cost or cost sevinss on this industry, it is determined that this final tabulation death.and certifies that it will not have a

does not have sufficient federalism (2) Controctors and subcontroctors
significant economic impact on a
substantial number of small entities, implications to warrant the preparation means those entities that are involved at

ofa Federnli_m AssessmenL any tier, directly or indirectly, in

International Trade Impact Assessment List of Subjects in 14 CFR Part 440 licensed launch activities, and includes
This final rule is not expected to have suppliers of property and services, and

any impact on trade opportunities for Armed forces, Federal buildings and the component man!_fAr-ture_ of a
U.S. firms doing business overseas or facilities, Government property, launch vehicle or payload.
foreign firms doing business in the Indemnity payments, Insurance, (3) Customer means the person who
United States. Reporting and recordkeepin 8 procures launch services from the

requirements, Space transportation and licensee, any person to whom the
Unfunded Mandates Assessment exploration, customer has sold, leased, assigned, or

Title il of the Unfunded Mandates The Amendment otherwise transferred its rights in the
Reform Act of 1995 (the Act), enacted as payload (or any part thereof) to be
Pub. L. lC_ _ on March 22, 1995, in consideration of the foregnina, the launched by the licensee, including a
requires each Federal agency, to the Associate pjdministrator for Commercial conditio_aalsale, lease, aesi_ment, or
extent permitted by law, to prepare a Space Transportation, Federal Aviation transfer of rights, any person who has
written assessment of the effects of any Administration amends the CommeI_al placed property on board the payload
Federal mandate in a proposed or final SpaceTransportation Licensin 8 for launch or payload services, and any
agency rule that may result in the Regulations, 14 CFR Ch. rn, as follows: person to whom the customer has
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transferred its rights to the launch Licensing Regulations, codified at 14 of thla part and do not result from
services. CFR Ch. hi. willful misconduct of the licensee: or

(4) Federal range focili'ty means a (15) Third party means: (4) The licensee has no liability for
Government-owned installation at (i} Any person other than: covered claims by third parties for

which launches take place. {A) The United States, its agencies, bodily injury or property damage arising
(5) Financia/respon$ibili_ means and its contractors and subcontractors out of any particular launch that exceed

statutorily required financial ability to involved in launch services for licensed $1,500,000,000 {as adjusted for inflation
satisfy liability as required under 49 launch activities; occurrin 8 after January 1, 1989) above
U.S.C. 70101-70119. (B) The licensee and its contractors the amount of financial responsibility

(6) Government personnel means and subcontractors involved in launch required under § 440.9(c) of this part.
employees of the United States, its services for licensed launch activities; (d) A licensee's failure to comply with
agencies, and its contractors and and the requirements in this part may result
subcontractors,involvedinlaunch (C)The customerand itscontractors insuspensionorrevocationofa license,
servicesforlicensedlaunchactivities, and subcontractorsinvolvedinlaunch and subjectsthelicenseetocivil

Employees of the United States include services for licensed launch activities, penalties as provided in part 405 of this
members of the Armed Forces of the (ii) Government personnel, as defined chapter.
United States. in this section, are third parties.

(7) Hazardous operations means (18) Urdted States means the United §440.7 Detmm_ o( msImum
activities, processes, and procedures States Government, including its probab_
that, because of the nature of the agencies. (a) The Office shall determine the
equipment, facilities, personnel, or CO)Except as otherwise provided in maximum probable loss (MPL) from
environment involved or function being this section, any term used in this part covered claims by a third perry for
performed, may result in bodily injury and defined in 49 U.S,C. 70101-70119, bodily injury or property damage, and
orproperty damage, or in § 401.5 of this chapter shall have the United States, its agencies, and its

(8) Liability means a legal obligation the meaning contained therein, contractors and subcontractors for
covered property damage or loss,

to pay.claims for bodily injury or
property damage resulting from licensed §440.5 C_nerll. resulting from licensed launch .
launch activities. (a) No person shall commence or activities. The maximum probable loss

(9) [.J'cense means an authorization to conduct launch activities that require a determination forms the basis for
conduct licensed launch activities, license unless that person has obtained financial responsibility requirements

issued by the Office under this a license and fully demonstrated issued in a license order.
subchapter, compliance with the financial Co)The Office issues its determination

(10) Licensed launch activities means responsibility and allocation of risk of maximum probable loss no later than
the launch of a launch vehicle as requirements set forth in this part. ninety days after a licensee or transferee
defined in a regulation or license issued Co) The Office shall prescribe the has requested a determlnntion and "
by the Office and carried out pursuant amount of financial responsibility a submitted all information required by
to a launch license, licensee is required to obtain and any the Office to make the determination.

(11) Max/mum probable loss (MPL) additions to or modifications of the The Office shall consult with Federal
means the greatest dollar amount of loss amount in a license order issued agencies that are involved in, or whose

concurrent with or subsequent to the personnel or property are exposed tofor bodily iniury or property damage
that is reasonably expected to result issuance of a license, risk of damage or loss as a result of,
from licensedlaunchactivities; (c)Demonstrationoffinancial licensedlaunchactivitiesbeforeissuing

(i) Losses to third parties, excluding responsibility under this part shall not a license order prescribing financial
Govgmment personnel and other launch relieve the licensee of ultimate responsibility requirements and shall
participants' employees involved in responsibility for liability, loss, or notify the licensee or transferee if
licensed launch activities, that are damage sustained by the United States interagency consultation may delay
reasonably expected to result from resulting from licensed launch issuance of the MPL determination.
licensed launch activities are those activities, except to the extent that: (c) Information requirements for

having a probability of occurrence on (1) Liability, loss, or damage sustained obt*inin E a m_xi/nRm probable loss
the order of no less than one in ten by the United States results from willful determination are set forth in Appendix
million, misconduct of the United States or its A of this part. Any person requesting a

(ii) Losses to Government property agents: determln-tion of maximum probable
and Government personnel involved in (2) Covered c|nims of third parties for loss must submit information in
licensed launch activities that are bodily injury or property damage arising accordance with Appendix I
reasonably expected to result from out of any particular launch exceed the requirements, unless the Office has
licensedlaunchactivities are those amount of financial responsibility waived requirements. In lieu of

having a probability of occurrence on required under § 440.9(c) of this part submittin_ required information, a
the order of no less than one in one and do not exceed $1,500,000,000 (as person requesting a maximum probable
hundred thousand, adjusted for inflation occund.ng after loss determination may designate and

(12) Office means the Associate January1,.1989) above such amount, certify certain information previously
Administrator for Commercial Space and are payable pursuant to 49 U.S.C. submitted for a prior determination as
Transportation of the Federal Aviation 70113 and § 440.19 of this part. Claims complete, valid, and equally applicable
Administration, U.S. Department of of employees of entities listed in to its current request. The requester is
Transportation. § 440.3(a)(15)(i)(B) and (C) of this part responsible for the continuing accuracy

(13) Property damose means partial or for bodily injury or property damage are and completeness of information
total destruction, impairment, or loss of not covered claims; submitted under this part and shall
tangible property, real or personal. (3) Covered claims for property loss or promptly report any changes in writing.

(14) BeguIotions means the damage exceed the amount of financial (d) The Office shall amend a
Commercial Space Transportation responsibility required under § 440.9(e) determination of ma._dmum probable
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loss required under this section at any reasonable cost, as determined by the (i) Motor impact and payload
time prior to completion of Licensed Office. recovery: or
launch activities as warranted by (d) The Licensee must obtain and (li} The Office's determination that
supplementary information provided to maintain in effect a poLicy or poLicies of risk to third parties and Government
or obtained by the Office aiter the MPL insurance, in an amount determined by property as a result of licensed launch
determination is issued. Any change in the Office under paragraph (e) of this activities is mzfficiantly .mAll that
financial responsibility requirements as section, that covers claims by the United financial responsibility is no longer
a result of an imended MPL States, its agencies, and its contractors necesask-y, as detarmin,_d by tim Office
determl.etion shall be set forth in a and subcontractors involved in licensed through the risk anmlysis conducted
License order, launch activities for property damage or before the launch to detemli_ MPL and

(e) The Office may make a loss resultin 8 from__launch specified in a license order.
determination of maximum probable activities. Property covered by this (b) Financial responsibility required
loss at any time other than as set forth insurance must include all property under this part may not be replaced,
in paragraph (b) of this section upon owned, leased, or occupied by, or canceled, changed, withdrawn, or in
request by any person, within the care, custody, or control of, any way modified to reduce the limits

"- the United States and its agencies, and of Liability or the extent of coverage, nor
§44&9 Inmumum mqulmmmtlfor its contractors and subcontractors expire by its own terms, prior to the
Ilemmd launch actlvnk_ involved in licensed launch activities, at time specified in a License order, unless

(a) As a condition of each launch a Federal range facility. Insunmce must the Offce is notified at least 30 days in
license, the licenseemust comply with protect the United States andits advance and expressly approves the
insurance requirements set forth in this agencies, and its contractors and modiflcetion_ :::
section and in a license order issued by -subcontractors involved in licensed
the Office, or otherwise demonstrate the launch activities.. §440,13 8linden/com/llkam _ Insurance
requ/md amount of financial (e) The Offk_ shall prescribe for each covwa_
responsibility, licensee the amount of insunmce (a) Insurance obtained under § 440.9

Co)The licensee must obtain and required to compensate claims for shall comply with the following terms
maintain in effect a policy or policies of property damage under paragraph (d) of and conditions of coverage:
liability insurance, in an amount this section resulting from licensed (1) Bankruptcy or insolvency of an
determined by the Office under launch activities in connection with any insured, including any additional
paragraph (c} of this section, that particular launch. The amount of insured, shall not relieve the insurer of
protects the following persons as insurance is based upon a determination an}" of its obligations under any policy.
additional insureds to the extent of their of maximum probable loss; however, it (2) Policy lim/ts shall apply separately
respective potential liabilities against will not exceed the lesser of:. to each occurrence and, for each

occurrence to the total of C]AimAarisingcovered claims by a third party for (1} $100 million: or
bodily injury or property damage (2) The maximum available on the out of licensed launch activities in
resulting from licensed launch world market at a reasonable cost, as connection with any particular launch.

(3) Except as provided herein, eachactivities: determined by the Office.
(1) The licen._e, its customer, and (f) In lieu of a policy of insurance, a policy must pay claims from the first

their respective contractors and licensee may demonstrate financial dollar of loss, without regard to any
subcontractors, and the employees of responsibility in another manner deductible, to the limits of the policy, A
each, involved in licensed launch meeting the terms and conditions licensee may obtain a policy containing
activities; applicable to insurance as set forth in a deductible amount if the amount of

(2) The United States. its agencies, this part. The licensee must describe in the deductible is placed in an escrow
and its contractors and subcontractors detail the method proposed for account or otherwise demonstrated to be
involved in licensed launch activities; demonstrating financial responsibility unobligated, unencumbered funds of the
and and how it assures that the licensee is licensee, available to compensate claims

(3) Government personnel., able to cover claims as required under at any time c)airns may arise.
(c) The Office shall prescribe for each this part. f4) Each policy shall not beinvalidated by any action or inaction of

licensee the amount of insurance § 440.11 _rattm of covwx_; the licensee or any additional insured,
required to compensate the total of _ including nonpayment by the licensee
covered third-party claims for bodily (a) Insurance coverage required under of the policy premium, and must insure
injury or property d-mage resulting §440.9, or other form of financial the licensee and each additional insured
from licensed launch activities in responsibility, shall attach upon regardless of any breach or violation of
connection with any particular launch, commencement of licensed launch any warranties, declarations, or
Covered third-party claims include activities, and remain in full force and conditions contained in the policies by
claims by the United States, its agencies, effect as follows: the licensee or any additional insured
and its contractors and subcontractors (1) Until completion of licensed (other than a breach or violation by the
for damage or loss to property other launch activities at the launch site; and licensee or an additional insured, and
than property for which insurance is (2) For orbital launches, until the later then only as against that licensee or
required under paragraph (d) of this of-- additional insured).
section. The amount of insurance (i) Thirty days following payload (5) Exclusions from coverage must be
required is based upon the Office's separation, or attempted payload specified.
determination of maximum probable separation in the event of a payload (6) Insurance shall be primary without
loss; however, it wiU not exceed the separation anomaly; or right of contribution from any other
lesser of: (ii) Thirty days from ignition of the insurance that is carried by the licensee

(1) $500 million; or launch vehicle, or any additional insured.
(2) The maximum liability insurance (3) For suborbital launches, until the (7) Each policy must expressly

available on the world market at a later of--- provide that all of its provisions, except
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the policy limits, operate in the same the requirements of this part and any responsibility for property damage it
manner as if there were a separate applicable license order: sustains and for bodily injury or
policy with and covering the licensee (ii) Filing with the Office one or more property damage sustained by its own
and each additional insured, certificates of insurance evidencing employees, and to hold harmless and

{8) Each policy must be placed with insurance coverage by one or more indemnify each other from bodily injury
an insurer of recognized reputation and insurers under a currently effective and or property damage sustained by its
responsibility that is licensed to do properly endorsed policy or policies of employees, resultin 8 from licensed
business in any State, territory, insurance, applicable to licensed launch launch activities, regardlem of fault.
possession of the United States, or the activities, on terms and conditions and (c).For each licensed launch in which
District of Cohunbia. in amounts prescribed under this part, the U.S. Government, its agencies, or its

(9) Except as to claims resulting from and specifying policy exclusions; contractors and subcontractors is
the willful misconduct of the United (iii) In the event of any policy involved in licensed launch activities or
States or its agents, the insurer shall exclusions or limitations of coverage where property insurance iJ required
waive any and all rights of subrogetion that may be considered usual under under § 440.9(d) of this part, the Federal
against each of the parties protected by § 440.19(c) of this part, or for purposes Aviation Administration of the
required insurance, of implementing the Government's Department of Transportation, the

Co)[Reserved.] waiver of claims for property damage licensee, and its customer shall enter
under 49 U.S.C. 70112Co)(2), cerflfyin 8 into a three-party reciprocal waiver of

J 440.15 INmmmmeea of _m_imc,. that insurance covering the excluded claims agreement in the form set forth
(a) A licensee must submit evidence risks is not commercially available at in Appendix II to this part or that

of financial responsibility and reasonable cost; and satisfies its requirements.
compliance with allocation of risk (iv) Submitting to the Office, for (d) The licensee, its customer, end the
requirements under this part, as follows, signature by the Department on behalf Federal Aviation Admini_a-ation of the
unless a license order specifies of the United States Government, the Department of Transportation on behalf
otherwise due to the proximity of the waiver of claims and assumption of of the United States end its agencies but
licensee's intended date for responsibility agreement required by only to the extent provided in
commencement of licensed launch § 440.17(c) of this part, executed by the legislation, must agree in any waiver of
activities: licensee and its customer, claims agreement required under this

(1) The three-party reciprocal waiver (2) Certifications required under this part to indemnify another party to the
of claims agreement required under section must be signed by a duly agreement from claims by the ,
§ 440.17(C) of this part must be authorized officer of the licensee, indemnifying party's contractors and
submitted at least 30 days before (d} Certificate(s) of insurance required subcontractors arising out of the
commencement of licensed launch under paragraph (c}(1)(ii} of this section indemnlfyin 8 party's failure to
activities involving the customer that must be signed by the insurer issuin 8 implement properly the waiver
will sign the agreement; the policy and accompanied by an requirement.

{2) Evidence of insurance must be opinion of the insurance broker that the
submitted at least 30 days before insurance obtained by the licensee §440.19 United 8tsl_ pr/m_t of excreta
commencement of licensed launch compiles with the specific requirements _lnl-pa_ Ilabillt#¢_ms.
activities; for insurance set forth in this part and (a) The United States pays successful

any applicable license order, covered claims (including reasonable
(3) Evidence of financial (e} The licensee must maintain, and expenses of litigation or settlement) of a

responsibility in a form other then third party against the licensee, the
insurance, as provided under § 440.9(f) make available for inspection by the
of this part, must be submitted at least Office upon request, all required customer, and the contractors and
60 days before commencement of policies of insurance and other subcontractors of the licenses and the
licensed launch activities; and documents necessary to demonstrate customer, and the employees of each

(4} Evidence of renewal of insurance compliance with this part. involved in licensed launch activities,{f) In the event the licensee and the contractors end subcontractors
or other form of financial responsibility demonstrates financial responsibility of the United States and its agencies,
must be submitted at least 30 days in using means other then insurance, as and their employees, involved in
advance of its expiration date. provided under § 440.9(f) of this part, licensed launch activities to the extent

Co)Upon a complete demonstration of the licensee must provide proof that it provided in an appropriation law or
compliance with financial responsibility has met the requirements set forth in other legislative authority providing for
and allocation of risk requirements this part and in a license order issued payment of clAim_ in accordance with
under this part, the requirements shall by the Office. 49 U.S.C. 70113, and to the extent the
preempt any provisions in agreements total amount of such covered claims
between the licensee and an agency of §440.17 R_ipro_l waiver of claims arising out of any particular launch:
the United States governing access to or requirem4mta (1) Exceeds the amount of insurance
use of United States launch property or [a) As a condition of each launch required under § 440.9Co): and
launchservicesforlicensedlaunch license,thelicenseeshallcomply with (2)Isnotmore than$I,500,000,000

activitieswhich addressfinancial reciprocalwaiverofclaims {asadjustedforinflationoccurringafter
responsibility,allocationofriskend requirementsassetforthinthissection. January1,1989}above thatamount.
relatedmatterscoveredby 49 U.S.C. Co) The licenseeshallimplement Co)Payment by theUnitedStates
70112, 70113. reciprocal waivers of claims with its under paragraph (a} of this section shall

(c) A licensee must demonstrate contractors and subcontractors, its not be made for any part of such claims
compliance as follows: customer(s) and the customer's for which bodily injury or property

(1} The licensee must provide proof of contractors and subcontractors, under damage results from willful misconduct
insurance required under § 440.9 by: which each party waives and releases by the party seeking payment.

(i) Certifying to the Office that it has claims against the other parties to the {c) The United States shall provide for
obtained insurance in compliance with waivers and agrees to assume financial payment of claims by third parties for
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bodily injury or property damage that L G,mm'ai Information Government personnel, identification of his
are payable under 49 U.$.C. 70113 and A. Mission description, or her employer.
not covered by reqtured insurance 1. A description of mission parameters, 4. Identification of launch range facility
under § 440.9(b}, without regard to the including policies or requirements applicable to the
limitation under paragraph (a)(1) of this a. Launch trajectory: conduct of operations.

b. Orbital indin•tion; end HI. Flight Opemtio--
section, because of an insurance policy c. Orbit altitud_ (•po_s end perigee}. "_
exclusion that is usual; A policy 2. Flight seque_ca. A. Identification of lmmch range facilities

exposed to risk during launch vehicle lU_-off
exclusion is considered usual only ff 3.Staging events and the time for each and flight.insurance covering the excluded risk is event.
not commercially available at 4. Impact locations. B. Identification of accident failure

scenarios, probability a_ssamentS for esch,
reasoneble rates. The licensee must 5. Identification of the launch range and estimation of risks to Government
submit a certification in accordance facility, including the launch complex on the personnel, individuals not involved in
with § 440.15(c)(1)(iii) of this part for range, planned date ofla-nch, endlatmch licensed launch activities, end Government

..the United States to cover the claimL windows, property, due to property damap or bodily
(d) Upon the expiration of the policy 6. If the applicant his previously been injury. The estimition of risks for each

period prescribed in accordance with issued • license to conduct launch activities scenario shall take into •,:count the number
using the semz la--,_b vehicle fnxn the _ of such/ndividuals at risk as • result of lift-

§ 440.1 l(a), the United States shall launch range facility, a description of any off and flight of • lmmch vehicle (on-range,
provide for payment of _ that are differences plmmed in the conduct of off-rnn_ end down-hinge) and specific,
payable under 49 U.S.C. 70113 from the proposed activities, unique'facilities exposed to risk. Scenarios
first dollar of loss up to $1,500.000,000 S. Launch Vehicle Dascrtption. " shall cov_ the range of launch traj,_.-tories.

. (as adjusted for inflation occurring after 1. General description of the launch inclinstions and orbits for which
January 1, 1989). vehicle and its st_es, includin 8 dimnosions, authorization is _ht in the license

(e) Payment by the United States of 2. Description of major syst,m_l, including application.
excess third:perry clnlm, under 49 _ety systemJ. _ On-orbit risk analysis amusing risks
U.S.C. 70113 shall be subject to: 3. Description of rocket motors and type of posed by • launch vehicle to operational

(1) Prompt notice by the licensee to fuel usacL satellites.
4. Identification of all propellants to be D. Reentry risk analysis assessing risks to

the Office that the total amount of used and their h,-_rd classification under Government personnel and individuals not
claims arising out of licensed launch the Hazardous Materials Table, 49 CFR involved in licensed launch activities as •
activities exceeds, or is likely to exceed, 172.101. result of reentering debris or reentry of the
the required amount of financial 5. Description of hazardous components, launch vehicle or its components.
responsibility. For each claim, the C. Payload. E. Trajectory data as follows: Nominal and
notice must specify the natu_, cause, I. General description of the payload, 3-sigma lateral trajectory date in x, y, z and
and amount of the claim or lawsuit including type (e.s.. telecommunications, x (dot). y (dot). z (dot) coordlnntes in one-

remote sensing), propellants, and b_-_rdous second intervals, dam to be ped-centered
associated with the claim, and the party components or materials, such as toxic or with x being along the initial launch -_muth
or parties who may otherwise be liable radioactive substances, and continuing through impact for suborbital
for payment of the claim; D. Flight Termination System. flights, and contiD, in_ through orbital

(2) Participation or assistance in the 1. Identification of any flight termination insertion or the end of powered flight for
defense of the claim or lawsuit by the system (FTS) on the launch vehicle, orbital flights.
United States', at its election; including a description of operations and F. Tumble-turn data for guided vehicles

(3) Approval by the Office of any component location on the vehicle, only, as follows: For vehicles with gimbaled
settlement, or part of a settlement, to be
paid by the United States; and IL Pre-Flight Processing Operations nozzles, tumble turn data with zeta angles

(4) Approval by Congress of a A. General description of pre-flight and velocity magnitudes stated. A separatetable is required foreach combination of fnil
compensation plan prepared by the operations including vehicle processing times (every two to four seconds), and

consisting of an operational flow diagram significant nozzle angles (two or more small
Office and submitted by the President. showing the overall sequence and location of angles, generally between one and five(f) The Office will:

(1) Prepare a compensation pIRn operations, comm_nci,a with arrival of degrees).
vehicle components at the launch ran_ G.Identification of debris lethal areas and

ou_g the totai amount of c]AimA and facility through final safety checks and the projected number and ballistic coefficient
meeting the requirements set forth in 49 countdown sequence, and designation of of fragments expected to result from flight
U.S.C. 70113; h_ns operations, as defined in 14 CFR termination, initiated either by command or

(2) Recommend sources of funds to 440.3. For purposes of these information self-destruct mechanism, for li_off, land
pay the CJA(ms;and requirements, payload processing, as overflight, and reentry.

(3) Propose lesislation as required to opposed to integration, is not • hazardous
im_glement the plan. operation. W. Peet-Flight Processing Operations

) The Office may withhold payment B. For each hazardous operation, includln_ A. General description of post-flight
• of a claim if it finds that the amount is but not limited to fueling, solid rocket motor ground operations including overall

unreasonable, unless it is the final order build-up, ordnance installation, ordnance sequence and location of operations for
of a court that has jurisdiction over the checkout, movement of hazardous materials, removal of vehicle components and

and payload integration: processing equipment from the launch range
matter. 1. Identification of location where each facility and for handling of hazardoue
Appendix A to Part 440--Information oparation will be performed, includin_ each materials, and designation of hazardous
Requirements for Obtaining • building or facility identified by nslmqor operations.
Maximum Probable I____ Determination number. B. Identification of all facilities used in

2. Identification of facilities adjacent to the conducting post-flight processing operations.
for Licensed Launch Activities location where each operation will be C. For each hazardous operation:

Any person requesting a maxhnum performed and therefore exposed to risk, 1. Identification of location where each
robable loss determination shall submit the identified by name or number, operation is performed, including each
llowing information to the Office, unless 3. Maximum number of Govarnment building or facility identified by name or

the Office has waived a particular personnel and individuals not involved in number.
information requirement under 14 CFR licensed launch activities who may be 2. Identification of facilities adiacent to
440.7(C): exposed to risk during each operation. For location where each operation is performed
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and exposed to risk. identified by name or Contractors and Subcontractors, for Property be responsible, for Property Damage they
number. Damage it sustains and for Bodily Injury or sustain and to be responsible, hold harmless

3. Maximum number of Government Property Damage sustained by its own and indemnify Licensee and the United

personnel and individuals not involved in employees, resultin 8 from Licensed Launch State_ and the _ive Contractors and
licensed launch activities who may be Activities. regardless of faulL SubconUacto_ of etch, for Bodily injury or
exposed to risk durin 8 each operation. For (c) The United States hereby waives and Property Dam_e sustained by their own
Government personnel, identification of hie releases clalr_ it may have against Licensee employee,, rmulting from Licenmd Launch
or her employer, and Customer. and against their respective Activities, rega:dle_ of fault.

4. Identification of launch range facility Contractors and Subcontracton, for Property (c) The United States shall extend the
policies or requirements applicable to the Damage it sustains, and for Bodily injury or requirements of the waiver and relate of
conduct of operations. Property Damage sustained by its owu claims, and the assumption of responsibility

employees, resulting from Licensed Launch as set forth in paragraphs 2(c} and 3(0},
Appendix B to Part 440--Agreement for Activities, regardless of fault, to the extent respectively, to its Contractors and
Waiver of Claims and Assumption of that claims it would otherwise have for such Subcontractors by requiring them to waive

Rnponaibility d.m-_e or injury exceed the amount of end ralemm all claln_ they may have against

THIS AGREEMENT is entered into this insurance or demonsITation of financial Licenme and Customer. and against the

day of , by and among responsibility required under sections respective Contractors and Subcontractors of
{Licenme] (the "Licensee"), [Ctmtomer] (the 440.9(c) and (e), respectively, of the each, and toagreeto be responsible, for any
"Customer") and the Federal Aviation Regulations, 14 CFR 440.9(c) and (e). Property Dmnsge they sustain and for anyBodily injury or Property D&mase sustained
Administration of the Depertn_nt of 3. Amumptton of iteepomdldlity by their own employees, resulting from
Transportation, on behalf of the United States (a) Licensee and Customer shall each be Licensed Launch Activities, regardlea of
Government (collectively, the "Parties"), to
implement the provisions of section responsible for Property Dmnage it sustains fault, to the extent that claims they would ,,
440.17(C) of the Commercial Space and for Bodily Injury or Property Dama_.e otherwise have for such d.m-_ or injury
Transportation Licensing Regulations, 14 sustained by its own empl0_,ees, res_tin 8 exceed the amount of insurance or
CFR Ch. HI (the "Regulations"). from Licensed Launch Activities. regardless demonstration of financial responsibility

In consideration of the mutual releases and of fault. Licensee and Customer shall each required under section 440.9(c} and (el,
promises contained herein, the Parties hereby hold harmless and indemnify each other, the respectively, of the Regulations. 14 CFR
agree as follows: United States, and the Contractors end 440.9(c) and (e).

Subcontractors of each Party, for Bodily S. lademniflr_,aflon
1. _tione Injury or Property Damage sustained by its

Customer means the above.named own employees, resulting from Licensed (a} Licensee shall hold harmless and
Customer on behalf of the Customer, any Launch Activities. regardless of fault, indemnify Customer and its directors,

"'person to whom the Customer has sold. Co)The United States shall be responsible officers, servants, agents, subsidiaries,
leased, assigned, or otherwise transferred its for Property Damage it sustains, and for employees end assignees, or any or them, and
rights in the payload (or any part thereof) to Bodily Injury or Property Damage sustained the United States and its agencies, servants,
be launched by the licensee, including a by its own employees, resulting from agents, subsidiaries, employees and
conditional sale, lease, assignment, or Licensed Launch Activities, regalises of assignees, of any or them, from and against
transfer of rights, any person who has placed fault, to the extent that claims it would liability, loss or damage arising out of claims
property on board the payload for launch or otherwise have for such damage or injury that Licensee's Contractors and
payload services, and any person to whom exceed the amount of insurance or Subcontractors may have for Property
the Customer has transferred its rights to the demonstration of financial responsibility Damage sustained by them and for Bodily
launch services, required under section 440.9(c) and (el, Injury or Property Damage sustained by their

License means License No. _ issued respectively, of the Regulations, 14 CFR employees, resulting from Licensed Launch
on .... by the Associate Administrator 440.9(c) and (e). Activities,
for Commercial Space Transportation, Co}Customer shall hold harmless and
Federal Aviation Administration, Department 4. Extension ofAmmmptlon oflqZalmmdbility indemnify Licensee and its directors, officers.
of Transportation. to the Licensee, including and Waivm" servants, agents, subsidiaries, employees and
all license orders issued in connection with (a) Licensee shall extend the requirements assignees, or any or them, and the United
the License. of the waiver and release of claims, and the States and its agencies, servants, agents,

L/censee means the Licensee and any assumption of responsibility, hold harmless, subsidiaries, employees and assignees, or any
transferee of the Licensee under 49 U.S.C and indemnification, as set forth in of them, from and against liability, loss or
Subtitle IX, ch. 701. paragraphs 2(a} and 3(a), respectively, to its damage ariain 8 out of claims that Customer's

United Stoles means the United States and Contractors and Subcontractors by requiring ConU'actors and Subconlractors, or any
its agencies involved in Licensed Launch them to waive and release all clnimx they person on whose behalf Customer enters into
Activities. may have against Customer and the United this Agreement. may have for Property

Except as otherwise defined herein, terms States, and against the respective Contractors Damage sustained by them and for Bodily
used in this Agreement and defined in 49 and Subcontractors of each, and to agree to Injury or Property Damage sustained by their
U.S.C. Subtitle IX, ch. 701---C, ommercial be responsible, for Property Damage they employees, resulting from Licensed Launch

Space Launch Activities, or in the sustain and to be responsible, hold harmless Activities,
Regulations, shall have the same manning as and indemnify Customer and the United (c) To the extent provided in advance in an
contained in 49 U.S.C. Subtitle IX, ch. 701, States, and the respective Contractors and appropriations law or to the extant there is
or the Regulations. respectively. Subcontractors of each, for Bodily Injury or enacted additional legislative authority

Property Damage sustained by their own providing for the payment of claims, the
2. Waiver and Releaum of Clainm employees, resulting from Licensed Launch United States shall hold harmless and

(a} Licensee hereby waives and releases Activities, regardless of fault, indemnify Licensee and Customer and their
claims it may have against Customer and the ColCustomer shall extend the requirements respective directors, o_cers, servants, agents,
United States, and against their respective of the waiver and release of claims, and the subsidiaries, employees and assignees, or any
Contractors and Subcontractors, for Property assumption of responsibility, hold harmless, of them. from and against liability, loss or
Damage it sustains and for Bodily injury or and indemnification, as set forth in damage arising out of claims that Contractors
Property Damage sustained by its own paragraphs 2('o) and 3(a), respectively, to its and Subcontractors of the United States may
employees,resultin8 from LicensedLaunch Contractorsand Subcontractorsby requiring have forPropertyDamage sustainedby them,
Activities,regardlessoffault, them towaive and releaseallclaimsthey and forBodilyInjuryor PropertyDamage
(b)Customer herebywaivesand releases may have againstLicenseeand theUnited sustainedby theiremployees,resultingfrom

claimsitmay have againstLicensesand the States,and againsttherespectiveContractors LicensedLaunch Activities,totheextentthat
United States,and againsttheirrespective and Subcontractorsofeach,and toagreeto claimstheywould otherwisehave forsuch
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damage or injury exceed the amount of pursuant to the provisions of 49 U.S.C. 70113 (c) In the event that more than one
insuranceordemonstrationoffinancial and section440.19oftheRegulations(14 customerisinvolvedinLicensedLaunch
responsibility required under sections CFR 440.19); or (iv) Licensee has no liability Activities, references herein to Customer
440.9(C}and (e),respectively,ofthe forclaimsexceeding$1,500,000,000(as shallapplyto,and bedeemedtoinclude,
Regulations,14CFR 440.9(c)and {e}. adjustedforinflationaRerlanuary1,1989} eachsuchcustomerseverallyand notjointly.
6,AseurmacuUmiea"49U.S.C.70112{e} abovetheamountofinsuranceor (d)ThisAgreemantshallbegovernedbydemonstrationoffinancialresponsibility
Notwithstandinganyprovisionofthis requiredundersection440.9(c)ofthe and construedinaccordancewithUnited

Agreement to the contrary, Licensee shall Regulations {14 CFR 440.9(c)). States Federal law.
hold harmless and _ndemnif'y the United IN WITNESS WHEREOF,the Parties to this
States and its agencies, servants, agents, 7. Miscellaneous Agreement have caused the Agreement to be
employeesand assignees,oranyofthem. (a)Nothin8 containedhereinshallbe dulyexecutedby.theirrespectiveduly
fromandagainstliability,tossordamage construedasawaiverorreleasebyLicensee, authorizedrepresentativesasofthedate
arising out of claims for Bodily Injury or Customer or the United States of any claim written above.
Property Damage, resulting from Licensed by an employee of the Licensee, Customer or
LaunchActivities.regardlesso{fault,except theUnitedStates,respectively,includinga LICENSEE

member of the Armed Forces ofthe United By:to the extent that: {i)as provided in section
7('o) of this Agreement, claims result _'om States, for Bodily Injury or Property Damage, Its:... _"
willful misconduct,of the United States or its resulting from Licensed Catmch Activities. CLISTOMER
agents; {it)claims for Property Damage {b)Notwithstanding any provision of this
sustained by the United States or its - Agreement to the contrary, any waiver, By:
Contractorsand Subcontractorsexceedthe release,assumptionofresponsibilityor Its:
amountofinsuranceordemonstrationof agreementtoholdharmlessand indemnify DEPARTMENT OF TRANSPORTATION
financialresponsibilityrequiredunder herein_kllnotapplytoclaimsforBodily
section 440.9(e) of the Regulations (14 CFR injury_rProperty Damage resulting from Issued in Washington, IX:, OnAugust 18,
440.9(e]): (iii) claims by a Third Party for willfU|Wtisconduct of any of the Parties, the 1998.
Bodily Injury or Property Damage exceed the Contractors and Subcontractors of any of the Patricia Grace Smith,
amount of insurance or demonstration of Parties, and in the case of Licensee and

Associate Administrator for Commercial
financial responsibility required under Customer and the Contractors and Space Tmnsportntion, Federul Aviotion
section 440.9(c) of the Regulations (14 CFR Subcontractors of each of them, the directors, Administrntion.
440.9(c)), and do not exceed $1,500,000,000 officers, agents and employees of any of the
(as adjusted for inflation after January 1, foregoing, and in the case of the United [FRDec. 98-22728 Filed 8--25-98; 8:45 am]
1989) above such amount, and are payable States, its agents, mLL_mCOOE,mlo-lm._
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Corrections
VoL 63, No. 198

Wednesday',October 14, 1998

This sectienof the FEDERALREGISTER PART 440--[CORRECTED]
containseditorialcorrectionsof previously
publishedPresidential,Rule,ProposedRule, t. On page 45619, third column, in
and Notice documents. These corrections are the table of contents for Part 440, in the
preparedby the Office of the Federal title for Appendix B to Part 440_
Register.AgencyWeparedcorrectionsare "Ass_gllment" should read
issued as signed documentsand appear in "Agreement".
the appropriatedocumentcategories
elsewherein the issue. § 440.7 [Corrected]

2. On page 45620, third column,
§ 440.7 (c), seventh line, "Append_ I"

DEPARTMENT OF TRANSPORTATION should read "Appendix A".
Appendix B to Part 44G---_Correctod]

Federal Aviation Admini=b=i;_,n 3. On page 45625, third COlumn,
under "DE3)ARTMENT OF

14 CFR Part 440 TRANSPORTATION" and above the
issue date, insert:

[1)odmt 28635; Amendment No. g8-1} By:.
Its:

FUN2120-AFM mu..mGCODElr,m,.os.-o

Financial Responsibility Requirements
for Ucensed Launch Actlvitlem

Correction

In rule document 98-22728 beginning
on page 45592 ill the issue of
Wednesday, August 26, 1998, make the
following corrections:
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