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DEPARTMENTOFTRANSPORTATION Back_ro,,ml _: While similar issues were addressed_
The rulemaki_ process that _d to 8ezerally by Commentersin the prior

Federal Aviation Administration promulgation of the final anti<bag ndemaking action, the process of
regulation began in late 1980.On _ actually developing the anti-drug

, 14 CFR Part 121 December 4,1986, the FAA issued an prvgram has increased FAA and
advance notice of proposed rulemakins ildnstry awareness of the impact of

[Docket No.25148;Amdt.No.121-211] (ANPP.M)(51FR44432;December9, specificrequirementsof the progr.m,
RIN2120-AC33 1986).The ANPRM invited comet prompting the submissions to the FAA

from interested persons on drub and that result in this amendment.
Anti-Drug Program for Personnel alcohol abuse by personnel in dae The section of the anti-drug rule
Engaged in Specified AvlaUon aviation industry. The ANPRM also cansin8 industry concern is found in
Activities solicited comment on the options that appendix I of part 121 and reads as

the FAA should consider to protect and follows:
#,@ENCY.Federal Aviation .to maintain aviation safety in li_,rt of (V)(B)Per/ocYctest/._g.Eachemployeewho -.
Administration (FAA), DOT. any drug and alcohol use in the aviatima pedormsa functionlistedin sectionHIof this

ACTION:Final rule; revision of periodic industry, appendixforan employer,andwho isOn March 3,1988, the FAA Ismmd • s_.quiredtoundersoa medicalexam(nat/on
drug testing requirements, notice of propose__.rulemakin8 _ underpart67of this chapter,shall submitto

SUMMARY:On November 14,1988, the (53 FR8368;M_ :.b14,1988) th_ nperiod_ test. Theemployeeshallbe testedforthepresenceof marijuana,cocaine,
FAA issued a final rule requiring analyzed the c_r_:_lentssubedtted on opiates phencyc]idine (PCP),and
specified aviation employers and the ANPRM r:_.:_._tforth proposed amphetaminesor a metaboliteo_thosedrubs
operators to submit and to implement regulations for comment by interested as a partof the firstmedicalevaluationof the
anti-druB programs for personnel persons. The FAA received over 900 employeeduringthe firstcalendaryear of
performing sensitive safety- and comments in response to the _ implementationof theemployer'sanli-dru8
security-related functions. This final rule and the NPRM. program.An employermaydiscontinueThe FAA also held three public periodictestingof its employeesafterthe first
amending the periodic testing hearings across the country on ida calendaryearof implementationof the
requirement of the _n ti-drng program is proposed rebmlations contained in _ employer'santi-druBprogramwhen the
intended to provide increased flexibility NPRM.Each hearing was recorded by a employerhas implementedanunannounced
for employers and :Jperators who must court reporter and the hearing transcript _aqdoyece.teetin8programbasedonrandom_electionof:_.....
implement periodic drug tesling aa pa_t was placed in the public docket ix the t_ FR47058;November21,1988)
of an anti-drug program. This rulemakin&
rulemaking action, necessary to The FAA issued the final auti-sh_ Periodic testing and related
facilitate implementation of the final rule requirin8 certain aviation employers procedural requirements have been the
rule issued on November 14,1988, is and operators to develop and to subject of submissions to the FAA by
expected to mitigate some of the implement an anti-drug program for Delta Air Lines, Inc. (Delta), the
economic and administrative burdens ,m_oyeee pedorming specified ev_tr_ Regional Airline Association (RAA), the
noted by employers and operates in activities on November 14,1988 (53 FR Air Transport Association of America
implementing the periodic tesfinq 47024;November 21,1988). After _e (ATA), smi the Allied Pilots Association
requirement of the anti-dn_ pin.am, finedrule was isned, the FAA com_smed [APA). Copies of these documents are '
EFFECTIVE DATE: This final rule is to review the implementation available for review by interested
effective on February 2, t990. requirements contained in the final anti- persons in Docket No. 25148.
FORFURTHERINFonMATION_ONT£CI": drt_ rule and became aware that tim Delta's submission requests a
Ms. Heidi Mayer, Office of Aviation fimeframes for employers' submimiem o/ qualified exemption of the periodic
Medicine, Drug Abatement Branch their anti-drug program plans for FAA testing requirement to permit periodic
(AAM-220), Federal Aviation approval were um_alistic, test specimen collection at a time other
Administration, 800 Independence Consequently,, the FAA amended!_lke than when the part 67medical
Avenue SW., Washington, DC 20591; final rule to extend certain comprmnce examinations are conducted.
telephone (202)Z6_..-8410. dates and _ other minor revisions Specifically, Delta seeks to conect

(54FR 15148;April 14,1989). More periodic test specimens in conjunction
SUPPLEMENTARYINFORMATION: recently, the FAA issued an amemiment with part 67 certificate holders' first 1990

Availability of F'malRule to the final rule on December 11, _ to recurrent training session, held in the
delay the compliance date for drug first six months of the calendar year.

Any person may obtain a copy of this testing of covered employees loc._mt Spec..imeacollection when the periodic
final rule by submitting a request to the outside the territory of the United States test group is gathered at a central
Federal Aviation Administration, Office (54FR 53282;December 27,1989). location early in the first year of anti-
of Public Affairs, Attn: Public Inquiry Recognizing its responsibility for dr_ program implementation would
Center (APA-230), 800 Independence •providing 8uidance to the industry ..............retieve Delta of the burden of individual
Avenue SW., Washington, DC 20591, or regarding program compliance, the FAA specimen collections at medical
by calling (202) 267-3484. Requests must has undertaken a process of continuing examinations. In addition, such group
include the amendment number review of the rule's implementatirm collection would facilitate the specimen
identified in this final rule. Persons requirements; Representatives of- . collection process because many
interested in being placed on a m_ilin9 aviation organizations and empire/era " physicians who conduct part 67medical
list for futurerulemaking actions should subject to the final rule recently examinations are not familiar with DOT
request a copy of Advisory Circular 11- expressed concern about periodi_de_ _ _ :a_d FAA siaecimen collection, storage

' 2A, Notice of Proposed Rulemaking testing and some specific procedm_ .... and _ansmission requirements.
Distribution System, which describes requirements, and susgested that : A/though the Delta submission is
t*,',".o'2"_l;_a_;,_,_pror_d_rcs, r_:';_io,_ ,,r _he_i,_;_]_-_ '_ ,^,.:rrm_ted e'_,'L:'*", _ ,'e,;'.:*,_._far ,_:_e_;:'_;o. '_';.
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issue potentially applies to all subject early in the implementation of Responding to those comments when
t aviation entities. Accordingly, the FAA employers' anti-drug programs, issuing the final rule, the FAA was not -

believes that a final rule amendment is Although scheduled tests do permit all persuaded that periodic testing should
in order, but the most heavily drug-dependent be eliminated entirely:

iI The FAA concurs with the Delta individuals to escape detection by TheFAA agreeswithcommentersthat
request for flexibility in the time of temporary abstinence, there may be part announced periodic testing can be
periodic test specimen collection as long 67 certificate holders who are so heavily circumventedby anemployee'sabstinence
as FAA's primary objective is met:That drug dependent, or who misjudge the fromdruguse. However,periodictestingdoes
indlvid,Jals subiect to part 67 r,edic_} effective abstinence period, as to be enablean employerto identifythose
examinations be subject to testing early identified through periodic testing, employeeswho areso heavilydependenton
in the implementation of an employer's tn contrast, while random testing is an drugsthat they areunableto abstainfrom
anti-drug program. While the final rule effective deterrent given the difficulty in druguse foreven a shortperiodof t/mepriorto a periodictest.
requires periodic test specimen evading drug use detection when subject

-. collection .... * as part of the first to an unannounced random drug testing (53FR47033;November21,:96S)
medical evaluation of the employee program, it serves a distinctly different The FAA continues tObelieve that
" " *," FAA has previously provided purpose. Exclusive reliance on random periodic testing has an important role in

: program guidance clarifying that this testing presents the risk of Continuing an overall anti-drug program and that
collection need not be done either by the and undetected drug use among those simply e]imluating entirely the
physician conducting the medical who, whil e part of the random test requirement for periodic testing during
evaluation, or on the same day the population pool, have not yet been the first year is unwarranted. Part 67
medical examination is conducted. As selected for testing. This is a certificate holders have direct and
stated in FAA guidance to the industry, consequence that the PAA has considerable responsibility for safe
..... periodic collections must be determined could have potential commercial air travel; and drug testing
within a couple of days either side of the adverse impact on aviation safety in this group durin8 the first year of anti-
periodic physical *_* *" ("Moat lisht of the unique responsibility for drug program implementation has safety
Frequently Asked Questions About The commercial air safety of part 67 benefits that justify the requirement.
Aviation Industry Anti-Drng Program," certificate holders. The APA submission urges .....
November 17, 1989.)Nevertheless, FAA After careful consideration of the deleting the requirement for medical
recognizes that additional flexibility is relative benefits of periodic testin8 and certificate holders to undergo a periodic
warranted. RAA's random testing alternative, the drug test in conjunction with the

The RAA submission is offered on FAA is not persuaded that the proposal airman's scheduled FAA physical." The
behalf of its drug-testing consortiumand meets the periodic testing objective of concerns expressed by APA involve the
its members. The RAA petition for assuring that all part 67 certificate Aviatioh Medical ExAminers' lack of
exemption from the anti-drug rule's holders are subject to drug testing early familiarity with DOT and FAA specimen

. periodic testing requirement seeks in the anti-drug program. Hence, the collection and chain-of-custody
permission to substitute full FAA denies RAA's request to include a procedures, the potential costs that
implementation of random test_n_ (at the random testing alternative to periodic might be incurred by individuals who
50 percent unnualized rate) at the anti- testing. The agency, however, does select their own Aviation Medical
drug program's outset in lieu of periodic believe that some of the troublesome Examiner to conduct the physical exam
testing. RAA first notes that the final program implementation issues and the attendant specimen collection
rule permits entities with a December prompting RAA's request may be for periodic testing, and the sanctions
18, 1989, anti-drug program mitigated by the final rule amendment that might be imposed if an employee ""
commencement date to cease periodic contained in this action, forgets to provide a periodic test
testing after the first year, when their The ATA "Petition For Amendment or specimen at the part _7 medical
random testing programs are Exemption" seeks complete elimination evaluation.
implemented at an annualized rate of at of the periodic test_g provision from the As previously noted in the discussion
least 50 percent (after a first-year phase- final rule. Arguing that the periodic of Delta's submission, the FAA has
in rate of at least 25 percent). Aware of testing requirement is unwarranted, +issuedguidance that substantively
this, RAA requests authorization for ATA notes theacknowledged ease with resolved APA's concerns. Nevertheless,
entities to delete entirely periodic which detection through scheduled, the concerns raised by APA are further
testing if random testing is conducted at announced drug tests may be avoided addressed by the FAA action taken in
an annualized rate of 50 percent of all and the low deterrence value Ofsuch this final rule to increase the flexibility --
covered employees from the start of scheduled tests compared with random allowed in meeting periodic testing
approved anti-drug programs. As with tests. Additionally, ATA argues that program requirements.
the Delta submission, the FAA is part 67 certificate holders, being well Discussion of the Amendment
treating the RAA submission in the educated and highly motivated, are
rulemaking context because of its unlikely to use drug, but if drugs are Amended by this final rule is the
general applicability, used, temporary abstinence is likely periodic testing requirement found in

While it is true that termination of given the career risk. ATA furtherpoints appendix I to part 121. The amendment
periodic testing is allowed after the first to peer and supervisor observation and changes the periodic testing program to
year of anti-drug program identification of part 67 certificate increase employer flexibility in meeting
implementation when random testinS is holders exhibiting behavioral and _ certain program implementation
at the 50 percent annualized rate, the physical indications of drug dependence requirements.
requested substitution is not an or heavy drug use. The amendment addresses the final
equivalent one, as different objectives It must be noted, however, thai ATA rule's periodic test requirement by
are achieved by the two testa. Periodic . raised almilararguments in comments . permitting specimen collection ata time
testing assures that 100 percent of part submitted by the association duringthe other than the part 67 medical
67 medical certificate holders are tested comment period for the final rule. examination.
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Recognizing that many other methods does not change the fundamental and reporting requirements, it is not
of periodic test specimen collection regulatory structure promulgated in the necessary to amend the prior approval
would meet FAA's concerns, the aBency final anti-dru8 rule. Instead, it merely received fromOMB.

is amending its final rule to pet'mit provides • mm_wly defined compliance Federalhun knplicatlonsemployers to implement an alternative option for regulated entities. The FAA
method for periodic test specimen + anticipetes that there would be no The rmsl rule adopted herein will not
coilm:tinmifitmeetsmithPAAspptmmL additiomsi_sls_wi_tl_ hsvesabstsntialdL,.ect_onflm +.. :
An example of an acceptable specimen -provision sllowh_ optional meflmde d States, on the relationship between the
collection alternative is that proposed compliance in the amendment of this national government and the States, or
by Delta:.Collection of periodic test t final rule. .....
spec_ens when part 67 certificate it is possible that modest cost savinp on the distribution ofp0wer and
holders are gathered at a central may result as a consequence of this respons_illties among the various levels
location for their first recurrent training ndemAklno action for those e_ of guvemment. Therefore, in accordance
session during 1990.The FAA is taking and operatoa who can perfacm tests with Executive Order 12612. the FAA
this action to mitigate _ of the mote efficiently under the latitude, has determ;n,vl that this final rule does

+ burdens imposed on employers by the - provided. Because this speclmp_n not have sufficient federalism
final rule's _'ve tlm__of co_ectkm collection optio_ may or ma]t not be implications to warrant preparation of a

+ requiremenL widely utilized, however, and becamm in Federalism Assesemm_ _
Those employers desiring to any event the FAA believes that Condus_ -

implement an -,!t_mative method for potential savings are _, the FAA
periodic test _: ::_Lmeazcollection into has determined that reviMom_ the This fina] rule provides employers
their apprc+ve._<Irag programmust ccml;_ehensive _ Irk: _ct with flexiMh'ty in meeting periodic drub
submit plan a, _.'_+_mentsto the FAA for Analysis for the final anti-d_ rule is testing implementation, which was
review and ap_++:_vaL not necessary and preparation of a addressed in the priorralem_Iclng_ +
Rsason for No Notice and _ separate economic a_alysis for this _ actions that led to proton of ,k.,
Adoption rule is not warran_d. ' final anti-tituS rule. _ rulemsddng+

The FAA does not believe that issuing Regulatory Flexibility Deter_,,qion action is necessary to facilitateimplementation of the final rule issued
an NPRMwould result in the receipt of The Regulatory Flexfl_ility Act of 1980 on November 14,1988. Intended to
significant and useful cnmmp-nt8, requires a Federal agency to review any
Therefore, the FAA has determined that Finalrule to assess its impact on small alleviate some burdens imposed by the
notice and public comment procedures entities. The amendment contained in final anti-drug rule, this rulemakiag
are unnecessary and contrary to the this final rule provides a specimen action wm inoreese employers'
public interest, collection option to the final rule flexibility in implementation of the final

Moreover, this amendment to the final periodic drug testing requh'ements, rule's periodic testing requirement.
anti-drug rule is needed immediately to allowing employers greater t_dbiIity in Pursuant to the terms of the
mitiaate certain administrative burdens a limited aspect of program Regulatory Flexibility Act of 1980, the
imposed by the final rule. Because of the implementation. In consideration of the FAA certifies that the _AI ride will not
December 18,1989, program nature of this amendment, the FAA has have a significant economic Impsn_,,
implementation date for most anti-drag determined _clatth_ Rrml1'_ wi_ not positive or negative, on a mzbstantial.
programs, this amendment nmst be have a st_nifir_nt economic impact, number of small entities. In addition, the
implemented as soon as possible to positive or negative, on a substantial final rule will not remdt in an anntt_
permit the industry to benefit from the number of small entities, effect on the __,_momy of $100 milllna or
increased flexibility now allowed for
meeting certain programrequirements. Inhmwdlmml Treds Impact St_,_m_at more and will not result in a ".significantincrease in cons,,_ _ ,l_m, the
Consequently, the FAA has determined This final ruIe c_ an amendment final rule is not a major rule purmmntto
that good cause exists to make this finsl that provides options to the periodic
'ruleeffective in less than 30 days. drubtestinS requh_.-.ls of the final the cs_ena of Exeadive Order 1_2_.- However, becanse the ride imolvea

anti-drngrule, a.Dowh_emp]oyere issues of substantial interest to theEcmmmic Assessment greater flexibility in a limited aspect of
In accordance with the reqn_ts program Imp]emerita'don.Thus, the PAA public, the FAA has detemfined that the

-_of ExecutiveOrder 12291, the FAA has deie_mhled thfft _ts final l_e _ filsal _ is si_jGJ]clmt_
reviewed the costs and the benefits of not have an impact on trade Regulatory Policies and Procedun_ of
the final anti-drug rule issued on opportunities for U.S. firms doing the Department of Traneportafion {44FR
November 14, 1988.At that time, the business overseas or on foreign fi+.-ms 110M; Fetmm_ 2,1979}.
FAA prepared a comprehensive doing business in the United States. List of Subjects ia 14 CFR Part121Regulatory impact Analysis of the final
anti-dr_ rule. The FAA included that Paperwork Reduction Act Approval Air carriers, Air transportation,
analysis in the public docket. The FAA The _ end neportk_ • _ Aircraft, Aircraft pilots, Ah'me_ ........ +
also summarized and analyzed the require_ of the final anti-drug rule, Airplanes, Aviation safety, Drugabuse,
comments submitted by interested issued on November 14, 1988, previously Drugs, Narcotics, Pilots, Safety,
persons on the economic issues in the weresubmitted to the Office of Transportation.
final ru]emaking documen4 published in Management end Budget {OMB)for
the Federal Register on November gl, approval in acoordance with the The Ammdmmt

198_ Paperwork Reduction Act of 1980. OMB Accordingly. the Federal Aviation
This final rule modifies'exis/i_ approved those_nts on March Admtn_tretinn am_ndepart 121 O_t_requirements to provide for greater 23,1989 (OMB approval under control

flexibility in employers' periodic drug number 2"120-6535.)Because Lbisfinal Federal Aviatinn Regulations (14 CFR
o,._t_._: r,r_J'+,,_::_s.This rt,lemak_n_ _,:t_u+_ rt_+_d_++_=_-+++-_.-;_,),+t+_;r_- "_+'d_++-_:_:: Part12"J]as foltows:
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_L PART 121--.CERTIFICATIONAND B. Periodic testinS. Each employee periodic test specimens detailed in an
OPERATIONS:DOMESTIC,FLAG,AND who performs a function listed in employer's approved anti-dru8 program.
SUPPLEMENTALAIR CARRIERSAND section HI of this appendix for an An employer may discontinue periodic
COMMERCIALOPERATORSOF employer and who is required to testing of its employees after the first
LARGEAIRCRAFT undergo a medical examination under calendar year of implementation of the

part 67 of this chapter shall submit to a employer's anti-drug program when the
1. The authority citation for part 121 periodic drug tesL The employee shall employer has implemented an

_ continues to read as follows: be tested for the presence of marijuana, unannounced testing program based on
Authority:. 49U.S.C.1354{a), 1355,1356, cocaine, opiates, phencyclidine {PCP), random selection of employees.

1357,1401,1421-1430,1472,1485,and 1502;49 and amphetamines or a metabolite of . . . . . .

U.S.C. 106(g) (Revised, Pub. L. 97-449, January those drugs durin8 the first calendar Issued in Was hi_ton, DC, on January 29,
12-4983). year of implementation of the 1990.
AppendixI [Amended] employer's anti-drug program. The test

2. By revising paragraph (B} of section shall be conducted in conjunction with lamel S. Busey,the first medical evaluation of the Administrator,
V of appendix I to part 121 to read as [FRDoc.90-2413Filed1-30-90;,9:.12am]follows: employee or in accordance with an
..... alternative method for collecting s,v.mocool ol0-1s.i

t

,. .. ....... .... . - .... .
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