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This section of the FEDERALREGISTER SUPPLEMENTARYINFORMATION: delayin the agency'snotificationto s

containsregulatorydocumentshaving Availability of the Final Rule respondent.
generalapplicabilityand legal effect,most In the preambleto the final rule, the
of whichare keyedto and codifiedin Any personmay obtaina copyof this FAA explained that the limitations
the Code of Federal Regulations,which is final rule by submitting a request to the period applies only prospectively.publishedunder50 titles pursuantto 44 Federal Aviation Administrjtion, Office
U.S.C. 1510. of Public Affairs, Attention: Public Finally,thelimitationsperiodprovidedin
The Code of FederalRegulationsis sold §13.208{d)appliesonlytothoseviolations
by the Superintendentof Documents. InformationCenter{APA--430),800 allegedtohaveoccurredonorafterthe
Pricesof new booksare listedin the IndependenceAvenue,SW., effectivedateof thisfinalrule.Theadoption
firstFEDERALREGJSTERissueof each Washington,DC 20591;orby calling ofthistimelimitshouldnotserveasa
week. (202)267-3484.Communicationsmust defenseto{1}respondentswhohavealready

identify the amendment number of this receiveda notice ofproposedcivilpenalty for
final rule. Persons interested in being violationsallegedto haveoccurredmorethan

DEPARTMENTOF TRANSPORTATION placed on the mailing list for future two yearsbeforeissuanceof the notice;or {2)
notices of proposed rulemaking also thoserespondentswho mayreceivea notice

Federal Aviation Administration should requesta copyofAdvisory in thefuture,unlesstheviolationis allegedto
Circular No. 11-2A, Notice of Proposed have occurredon Or after the effect/re dateofthis ru]e andmorethan twoyears passed

14 CFR Part 13 Rulemaking Distribution System, which before the issuanceof a noticeof proposed
describes the application procedures, civilpenalty.[Emphasisadded.]

[DocketNo.25690;Amdt.No.13-22] Background 55FR at 27556-27557;July 20, 1990.
Rules of Practice for FAA Civil Penalty In a notice of proposedrulemaking Although the preamble to the final rule
Actions (NPRM}issuedonApril 17,1990,the clearlystatedthe prospective

FAA specificallysolicitedcomment applicabilityofthe limitationsperiod.

AaENCV:FederalAviation regardingan appropriatelimitations §13.208(d}asadoptedinJune1990did

Administration(FAA},DOT. periodthatwouldapplytocivilpenalty notsoexpresslystate.Althoughthe
actions(I}notexceeding$50,000fora intentoftheapplicabilityoflimitations

ACTION:Finalrule. violationoftheFederalAviationActof periodwas evidentfromthepreambleto
1958,orofanyrule,regulation,ororder therulethatestablishedit,theFAA is

SUMMARY:InafinalruleissuedinJune issuedthereunder,and,(2}regardlessof amending§13.208{d}sothatitclearly
1990,theFAA adopteda2-year amount,foraviolationoftheHazardous statesthatallegationscontainedins
limitationsperiodthatappliestocivil MaterialsTransportationAct,orany complaintmusthaveoccurredonor
penaltyactionsbroughtunderthe rule,regulation,ororderissued afterAugust2,1990.The 2-year
agency'sgeneralassessment authority, thereunder. 55FR 15134, 15135-15136; limitations period doesnot apply to
The rule provides for dismissal of a civil April 20, 1990. On June 27,1990, the FAA actions alleging a violation that
penalty action in which a notice of issued a final rule revising the initiation occurred before the effective date of the
proposed civil penalty was issued more procedures and the rules of practice for June 1990final rule. Those actions
than two years after an alleged civil penalty actions, and adopted a 2- continue to be subject to the general 5-
violation. The preamble to the rule made year limitations period that applies to year statute of limitations for
it clear that this limitations period civil penalty actions initiated under the proceedings for the enforcement of any
applied to actions in which an alleged agency's general assessment authority, civil fine or penalty. 28 U.S.C. 2462.
violation occurred on or after the 55 FR27548;July 3, 1990. This amendment is intended to avoid
effective date of the June 1990final rule. Pursuant to the limitations period, the needless confusion or unnecessary
This amendment clarifies the limitations FAA is generally required to issue a argument about the applicability of the
period by expressly providing that the 2- notice of proposed civil penalty within limitations period so that future civil
year limitations period does not apply to two years from the date of an alleged penalty proceedings will not be unduly
actions alleging a violation that violation in all cases initiated under its delayed. This minor clarification does
occurred before the effective date of the general assessment authority. The FAA not alter the ability of a respondent to
June 1990 final rule. This action will inserted the limitations period in submit the motion to dismiss, based on a
ensure that the rule accurately reflects § 13.208{d)of the rules of practice so failure by the FAA to issue a notice of
the intended applicability of the that it was clearly set forth in the rules, proposed civil penalty in a timely
limitations period to future civil penalty The FAA also amended § 13.209 of the manner, that was provided in the rule as
actions brought under the agency's rules so that it was clear that, instead of adopted in June 1990. See § 13.208(d}.
general assessment authority, filing an answer to a complain_, a However, to the extent the clarification
EFIqECTIVEDA_ August 2, 1990. respondent may file a motion to dismiss eliminates confusion regarding the

allegations in a complaint or the entire applicability of this section, the
FORFURTHERINFORMATIONCONTACT:. complaintbasedon the limitations amendmentwillpromoteconsistent
DeniseDanielsRoss,SpecialCounselto periodin§13.208.Also,asseveral implementationoftherulesofpractice
theChiefCounsel(AGC--3),Federal commenterssuggestedinresponseto
AviationAdministration,800 theNPRM, theFAA adopteda "good EffectiveDateoftheFinalRule
IndependenceAvenue,SW., cause"standardthat,ona case-by-case
Washington,DC 20591;telephone(202) basis,enablesanadministrativelaw Thisactionisaminorclarificationof
267-3773. judge to excuse reasonable or justified a final rule issued on June 27, 1990, to
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coincide with the effective date.of_that trade opportunities for U.S. firms ]gssu_n1_ddngtm,@C_ ]=l_='Lltge.
rule on August 2, 1990. This amendment operating outside the United States or ]ames B. Busey,
will convey more accurately the foreign firms operating within the United Administrator.
agency's intent, as expressed in the States. Moreover, this amendment will [FRDec.90.-17895Filed7-27-90;1:46pm]
preamble to the June 1990 final rule, and not have substantial direct effects on the _ CODEato-_-a
will not place any new restriction or States, the relationship between the
requirement on persons or entities national government end 4he State&,or
involved in a civil penalty action. The on the distribution of power and
FAA specifically solicited comment on responsibilities _smongthe-various levels
the issue of an appropriate limitation of government. Therefore, in accordance
period, and _e applicability of any with Exectttive Order1261_, the ]F.AA
periodadoptedbytheagency,_inan hasdetermined_kat:thisamendment
NPRM issued in April 1990.Because this does not have s_Mcient Federalism
amendment is a _ tec_ implicstion_to warrant preparation of a
amendment, because public connnent Federalism assessment.
was solicited on the subject of the
amendment in an NPRM, andbecause List of Subje_sln'l_l_ PartIB

an additional period for comment would F._errcement procedures,
unduly delay the adoption and InvestigaHnn_;Penalties.
implementation of this clarifying rule,
tl_ FAA finds that further notice and The Amendment

ol_purtnnityfurpubliccommentunder Accordingdy,theFAA amendspm_ 13
_zeAdm/n/strat/ve PrvcedureAct {5
U.S.C. 553(d]) are mmecessary, of_he Fede_l Aviation Regulafio_ :_14

It is important that this clarifying CFRpart13) tmfollow=:
amendmentbee_ective at thesame PART 13--INVESTIGATIVE AND
timethat the civilpenalty initiation ENFORCEMENTPROCEDURES
proceduresand the generalrules of
practice become effective, on August 2, 1.The authority citation :[orpart 13
1990,to avoid public misunderstanding continues to read as.follows:
of procedural requ/rements. The FAA
believes that adoption oTthis clarifying Authed_:49U_C_App. 1354(e_and {c}.
amendmenton August2,1990will lSTi(d},1401-144_,2_21--1_m,1471,"I17_5,
ensure consistent interpretation of the 1481,t¢_Z{a),-{b}.end {cLand _4m-4469,
applicability of the final Tule and w/ll 15._ (Federal AviationA_ =of:1.958][as

conserve the resources of the parties amended.49U.S,C.App.147:1{a)f3}{Federal
and the acljudJcatorsin c]v_ penalty AviationAdminmtralJonD1mg Enforcement
actions initiated pursuant to the Assistance ACt_f 1988|;49 U.S.C.App.1475
agency's assessment authority. (Airportend_edrwaySafetyand Capacity
Accordingly, the FAA finds that good ExpansionAct of 1987); 49U.S.C.App.
cause exists for making this amendment 1655(c)(Departmentof TransportationAct, asrevised,49 U_. lee{g}};49_.S_._7_and
effective lessthan _0 daysafter 1730(Airport and Airway Developme_ Act
publication inthe Federal Register. of _9;,_};49 U.S.C.aa08,1809,andZgz0
Condos'ran (HazardousMaterialsTransportationActt:49

For the reasons stated above, the FAA U.S.C 2218and 2219{AirportandAirway
has determined that this Finalrule is not ImprovemenlAct of 1982];49U.S.C.2201(as

amended,49U.S.C.App.22"18,Airportand
amajor action under the criteria of AirwaySafetyandCapacityExpansionAct
ExecutiveOrder 12291and is not a of1987));18U.S.C.6002end6004[Organized
significant rule under the Regulatory CrimeContmlAct of1970);49CFR|1.47 _,
Policies and Proceduresof the {k).end[S) [Re_.gatioasoft.be_ice ot O_e
Department of Transportation (44FR Secretaryof Trensportstio_.
11034:February 26. 1979}.The FAA also
has determined that this action does not 2. Section 13.208 is amended by
warrantfurtherpreparationofa revisingparagraph(dJtoreadas
regulator,/evaluation, particularly follows:
because the action will have no impact §13J_8 _'N)mplablt.
on. or economic consequences to. , ,, o ,, ,
persons or entities involved in civil
penalty actions initiated pursuant to the _d} Motion to dismiss n/legations or
agency'= general assessment authority, comploin_ Instead of fding an answer to

For the same reasons, the FAA the complaint a respondent may move
certJ_es that the c]arify.i_amenf]rr_:nt to dismiss the complaint or that]tort o_
adopted herein will not have a the complaint alleging a violation that
significant economic impact, positive or occurred on or after August 2,1990, end
negative, on a substantial number of more than 2 years before an agency
small entities, as those terms ere attorney issued a notice nf proposed
defined in the Regulatory Flexibility Act civil penalty to the respondent.
of 1980.There also will be no impact on .....
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Corrections
Vol.55,No. 197

Thursday,October11.1990

This section of the FEDERAL REGISTER
containseditorialcorrectionsof previously
publishedPresidential,Rule, Proposed
Rule, and Notice documents,These
correctionsare prepared by the Office of
the Federal Register.Agency prepared
correctionsare issued as signed
documentsand appear in the appropriate
document categories elsewhere in the
issue,

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 13

[Docket No,25690;AmdL No. 13-22]

Rules of Practice for FAA Civil Penalty
Actions

Correct�on

In ru]e document 90-17895 beginning
on page 31175intheissueof
Wednesday, August1,1990.make the
followingcorrection:

On page 31176,inthesecond column,
intheauthoritycitationforpart13,in
thenext-to-lastline"{g)°'shouldread
,'{q)".
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