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. DEPARTMENTOF TRANSPORTATION administtatiI of the Department of amendment to the final rule which
I Traaf4m_tafioa [DOT) should provide an included an extension of the compliance

Federal Aviation Administration opportunity for public comment on dates for drug testing of contractor
regulations issued without prior notice, employees and permitted contractors

14 L"I_ Part 121 Accordingly, interested persom ere and consortiums (which may be
[DockotNo.25148; Amdt.No. 121-221] invited to participate in the rulemakin8 composed of a combustion of

by submitting such written data, views, comractors, employers or operators) to
AnU,Dn_ Program for Personnel or arguments as they may desire, submit drug testing plans directly to the
rr.ni_ld in Specified Transportation Comments must include the re_atory FAA for approval {54 FR15148:April 14,
ACtivitkm document number of the amendn_nt 19m). The compliance date extensions

I numberidentifiedinthisfinalrule. Indadedinthisamendmentpermitted
J_RW_: FederalAviation Comments mustalsobesubmittedin parts121and135certificateholders

[ Administration (FAA}, DOT.

'r duplicate tOthe address listed under the with more than 50 employees to delay_ Finalrule:extensionof caption"Address"above.Alloomments thetestingofcontractoremployeesfor
......_ompliancedates;requestforcomments, receivedwillbeavailablefor _O daysfromthedatewhichdrug
, examination by interested persons in testing of the certificate holders' direct
' Stnltt_v:. The FAA announces an the Rules Docket. This amendment may emplol_ees was initiated. The final
:::_ extension of the dates by which certain be changed in light of the comments compliance date for testing of contractor

persons performing services as received on this final rule. employees was delayed until no later
contractor employees for parts 121 and Commenters who want the FAA to than December 11, 1990. In addition, the
135certificate holdersorother aviation

acknowledge receipt of comments compliance dates in the final rule for
employers subject to the requirements of submitted on this final rule must submit testing contractor employees performing

I: appendix I of part 121must be covered with those comments a self-addressed, covered functions for part 135 certificate
by an anti-drug program approved by stamped postcard on which the holders with 11-50 covered employees,
the FAA. This rulemaking action is following statement is made:, part 135 certificate holders with 10 or
necessary to facilitate implementation "Comments to Docket No. 25148."The fewer covered employees, other

: _ and administration of the final rule and postcard will be date/time stamped and operators as defined in § 135.1 (c) and
is intended to provide the FAA with returned to the commenter. A relm_ air traffic control facilities not operated
sufficient time to review an anticipated summarizing each substantive pablic by, or under contract with the FAA or
late submission of anti-drug plans and to contact with FAA personnel concerned the U.S. military, were similarly

• prevent a potential dis_ption in the with this rulemaking will be filed in the extended by the April 1989 amendment
provision of contract aviation services public docket, for a period of 360 days from the_-_ to parts 121 and 135 certificate holders.

_, _tllW: This final rule is effective on Background compliance date indicated in the final
_' December 11,:1990.Comments must be On November 11, 1988, the FAA rule.

received not later than January 28,1991, issued a final rule, "Anti-DrugProgram Discussion
I. _ Ftml'Imltmr.ommlWN cetlT_, forP_sonnellhl_ged in Specified

Diane Wood, Acting Manager, _ Avialioa _," requiring spedlled The FAA has recently received letters
: Abatement Branch [AAM-2a0}, Office of aviation employers and operators to concernfr°mtheonATAbehalfandofthetheirRAAmemberseXpressing

Nbnfitand toimplementanti-dr_
Aviation Medicine, Federal Aviatioa lm'oSmnmfor personnel performht8 regarding the ability of a substantial
Administration, 400 Seventh Sheet SW., sensitive safety- and security-related number of their members' contractors to
room _ Washington, DC 20b'91, functions [53 FR4_'024;November Z1, have anti-drug plans approved by the
telephone(202}3e@4710. 19_). These"covered"functionIateset FAA priortoDecember11,1990, the

Commentsmay bemailed forthinsectionHIofappendixIofthe dateonwhichdrugtestingofcontractor
ordeliveredinduplicatetO:Federal finalrule.Afterissuanceoftherule.the employeesunderanFAA-approved
AviationAdministration,Officeofthe AirTransportAssociation(ATA}and anti-drugprogrammustbegin.Further,
Chief Counsel, Attention: Rules Docket the Regional Airline Association [RAA) riteATA believes that because the FAA
{AGC_204},Docket No. 25148, 800 petitioned the FAA to, among other did not include a plan Submission
Im:lependeaceAvenueSW.. things,.extend theeffectivedateofthe deadlineforcontractorsintheamended

_- Washington, DC 20591. final rule as it applied to the required anti-drug rule, a significant number ofe

_PtEt_Nlr,4R¥ INF.ORttUtON: testiRg of contractor employees contractors will submit anti-drug plans
Comments Invited performingcovered functions and to to the FAA shortly before December 11.

have the FAA and the aviation industry 11heATA also suggests that few such
The amendments contained in this use the period of the extension to plans will be adequate to receive

final rule extend certain'compliance determine the most effective way to immediate approval. The ATA feels that
dates for drng testing contractor include such contractor employees in an while su_ a situation would not be the

• employees under the FAA anti-drug rule. anti-drug plan. In particular, the ATA fault of the airline industry or the FAA,
It is needed immediately to delay the and RAA requested that the FAA the airline industry will suffer the
compliance deadlines, the first of which reconsider whether contractors consequences of a wide-spread service

: is imminent, previously specified in the performing covered functions for parts disruption precipitated by an inability to
final rule. Since the amendment imposes 121 and 135 certificate holders should be continue to use contractors performing
no additional burden on any person, it is able to file their own drug testin8 plans key, covered functions for its members.
being adopted without priornotice and directly with the FAA rather thaa BOth the ATA and the RAA have
°priorpublic comment. However, the having to be included under the pimmof reoensmmded that the FAA resolve
Regulatory Policies and Prooedures of their part 121 or part 135 employms as what the7 feel to be a potentially

_ - the Department of Transportation (4.4.FR required by the final rule. _ situation by permitting parts
.• . 11034:February 26,-1979_provide that to The FAA considered the petitimm lt_ and 135 certificate holders with
:"_. : flit maximum extent possible, operating and, on April 11, 1989, issued an more than 50 covered employees to
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continue to use employees of continue to use contractor employees to rule to extend the compliance date by 90
contracto_ who havenot implemented perform covered functions for a period days is cost relieving and does not
FAA-approved anti-dru_ plans by not to exceed 90 days after the impose any additional costs on aviation
Decem_r.ll. 1990, as long as' those compliance date specified in the final employees or their contractors whose
contractors have permitted plans to the rule for employers to implement anti: employees perform convered functions.

• FAAby December 11;Ttm ATA drugprograms for their contractor The foregone potential benefits of
suff_sts that an 8-week extension be employee_, provided the contractor postponing the coml>liancedate by 90
given to aviation employers .topermit employee or such contractor employee's days would not have been realized due
them to use contractors who Submitted company has submitted an anti-drug to the fact that plans are being
plans to the FAA•by the December 11, plan to the FAA for approval prior to submitted so close to the December 11

-' 19_ compiiatico dante,but wIio have not such compliance date, Thus, a deadline by which testing must begin
-- yet re_ived approvaLThaRAA contractor whose employees perform under an FAA_-approvedplan ithat the

" _ similarly requested relief in , covered functions for a part 121 or a FAA does not have adequate time to
¢dms_ where contractors larger part 135 certificate holder must review and approve these plans to "
previously submitted plansar_ pending submiI its anti-<lru_program to the PAA _ permit testing in accordance with the
-approval. by December 11,1990, to be covered by rule.

Althou_h a sim_iflcent number of the extension. The FAA believes the 90-. A similar situation is anticipated for
coatractors have submitted anti-drug day extensions will provide sufficient later phases of implementation. In view
plans to the FAA beginningtn early time for the FAA to process any Ofthe foregoing, a full regulatory
1990,othercontractorshavenot additionalplansubmissionsandprovide evaluationisthereforeunnecessaryfor
_ubmitted plans or haveonly recently the industry with adequate temporary this rule.
submitted plans due to confusion over relief from the anticipated disruption. It
the applicability of the FAAanti-drug should be noted that this amendment Regulatory Flexibility Determination
rule to their particular activities. This does not affect the compliance dates for •ThelRegulatory Flexibility Act of 1980
situation has developed despite efforts contractor employees who are included requires a Federal agency to review any
of certificate holders to'educate under the anti-drug plan of a covered final r_le to assess its impact on small
contractors regarding the need to obtain employer (e.g., a part 121 _certificate business, The amendment contained in
coverage under an FAA-approved anti- holder}. Drug testing.of such contractor this final rule 0nly extends compliance
chug plan or face the consequences of employees included in the covered date; ¢onf_luently, {he FAA has
the certificate holder ceasing to do employer's program for the first pha_ of determined _J_atthis amendment to the
busine_,_with them, Many contractors ride lmplementationmust begin no later• final rifle will ilot have a significant
have submitted plans to the FAA which than December 11, 1990, " economic impact, positive or negative;
have been 8o significantly deficient in Reason for No Notice and Immediate - on a substantial number of small
their content as to require the FAA to Adoption entities.

disapprove the plane This amendment merely extends the Paperwork Reduction Act Approval
For those plans which have only time period for compliance with the "

rec,_tlF been _abmitted or which were provisions of the existing rule and The recordkeeping and reporting
submittodearlier but require imposes no additional burden on any requirements of the final anti-drug rule,
modification prior to approval, person. Forthis read'on, notice and issued on November 14, 1988, previously
additiona|timeisnecessaryinorder for publiccommentproceduresare weresubmittedto the Officeof
theFAA toreviewandproceuthem. impracticable,unnecessary,and Managementand Budget{OMB} for
Based on this situation, the FAA shares contrary to public interest, Moreover, •approval in accordance with the
the concern of the ATA and RAA that a this amendmentis needed immediately Paperwork Reduction Act of 1980. OMB
significantdisruptionintheaviation todelaythecompliancedeadlines approvedthoserequirementson
industrymay occurifpart121certificatepreviouslyspecifiedinthefinalrule,the February2,1989.Becausethisfinalrule
holdersandpart135certificateholders firstofwhichisimminent.Underthe doesnotamend therecordkeepingand
withmorethan50coveredemployees implementationschedulepublishedin reportingrequirements,itisnot
must cease using contractor employees the Federal Register on April i4, 1989, necessary to amend the prior approval
who are not subject _u drugtesting certain aviation employers would have received fromOMB.
under an approved anti-dr__ plan after been required to ensure that contractor Federalism Determination
December11,1990,Wherethe employeesperformingspecified
contractors have attempted to obtain functions were subject to drug testing The amendment set fOrthherein
approvalby subm|ttingaplanpriorto underanFAA-approvedanti-drugplan wouldnot_[iavesubstantialeffectson
thecompliancedateforfnltiatingdrug byDecember11,1990.To avoid thestates,ontherelationshipbetween
testingunderanapprovedanti-drug disruptionintheaviationindustryand thenational8overnmentand thestates,
program, to facilitate the efficient implementation or on the distribution of power and

The FAA fwther recognizes the of_&e final anti-d_ rule, the FAA has responsibilities among the various levels
potential for the development of a determined that good exists to make this of government. Therefore, in accordance
_milar disruption when the remaining final rule effective in less than 30 days. with Executive Order 12612, it is
groups of part 135 c_rtificate holders determined that such a preparation does
and other operators in the later phases Economic Assesmnent not have federalism implications
of rule implementation must ensure that Holding to the December 11 deadline warranting the preparation of a
their contractor employees are covered to begin drug testing for contractor Federalism Assessment.
by an FAA-approved ahti-drng program, employees under an FAA-appruved Conclusion
Therefore, the FAA'is amending the rule anti-drug programcould result in
topermitpart121,part-_35,other substantialdislocationstoaircarrier The adoptionofthisamendment
operatorsasdefinedin§135.1{c),and operationsandtotheeconomicviabilityserveatoextendcurrentlyexisting
coveredairtrafficcontrolfacilitiesto ofthesecontractors,Hence.thisfinal compliancedates.The amendment
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IO addflimmi _ by any The AmmmJlmm_ However, notwithstanding the

• party. _ the F,_, has Accordingly, the FAA ameads part preceding senteaoe, an employer maydetmatsed that this amendment is not a continue to use oontractor employees
121 Of the Federal AviationRegulation_ who are not subject to drub testing

major inud[emul_ l_.ecuttve Order 1_1 (14 CFR part 121) aa fo]low_
but is _mlde¢ _ l_s_ulatm'y under an FAA-approved anti-drug

program to perform a function listed in
: PolieiesmK! Pmeedm_ of the PART 121--,CERTU=IICATION AND sectioa Ill of this apl)endix for 90 days

_ d_T_cm(M I;R OPEP,A'IIlO_ i)OIl_ FLA_ AND after the o0mpliance date specified in
II0_I_ _ m, Ig'_ql).l_ Sddltto_, It _jlpql>U_ElrrJ_L AIR CARRIE]_ AI/O thisparoMuphforimplenwmtatioaolthe

lj,. .bce_ tllu_o_ t_odtedaofthe CO_ Ol_aC4kTORSOF ....

emplo'jre¢I ati.-dr_ prognun for its
¥.egohi_ l_.x]bitttyAct, this rule wgl LARGE AI_ contractor employee& provided that

' not have a jisnificant tmpa.ct, positive or each such ¢o_tractor employee or
.m_,ati'_s, on a substantial number of 1. The authority citation for part 12"1 contractor employee's company has
medl:entttie& and the rule does not continues to read as follows: submitted, in accordance with the ,
warrant preFaration of a full regulatory Aulb_i_. W U,gJC.t,1_a}. _ 13_ provisions of either paragraph A(6) or

• evalaation as the overall impact on the 135_r,la01.1_-14_. 14_ 141s. _ ls_ 49 A(7) of this section IX. an anti-druB plan
aviation industry wiU be minimal U.S.C me(S) (Re_d. Pub. k _-,N0. |ammry to the FAA for approval not later than

UNt __ ill 14 CTE _ _ 12,19W|. such comptian_ date.

Ail_lLf_. _J_ Safety, ,a_ _x I--{_ 1990.1ssuedIn Washington, I)C on December 11,

transportations, Aviation safety, Drng 2. By re vlsl_ psra_phs A(_J),A(_t)a. lames a. Smey,
abnse, Drnge, Narcotics, Safety, and Af4}b of sectkm IX ef eppemiix I to Admiai#tto_r.
Tran_, part 12"1by addin_ the f'ellowin 8 [FRDec. _ Filed lZ-11-_0; 10_ am]

sentence to the end of each paragraph:. _ co_ _sm-_
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DEPARTMENT OF TRANSPORTATION December 14, 1990, make the following APPENDIX I- [Corrected]
corrections: 4. On the same page, in the second

Federal Aviation Administration 1. On page 51671, in the first column, column, in the first line of the second
in the fifth line, "permitted" should read amedatory statement add "A(2)," after

14 CFR Part 121 "submitted". "paragraphs".

[Docket No. 25148; AmdL No. 121-221] 2. On the same page, in the tl_ird BILLINGCODE150,_M-D
column, under Federalism

Anti-Drug Program for Personnel Determination, in the ninth line,

Engaged in Specified Transportation "preparation" should read "regulation".
Activities 3. On page 51672, in the first column,
Correction in the first line, "by" should read "on".

In rule document 90-29296 beginning
on page 51670 in the issue of Friday,
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