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DEPARTMENT OF TRANSPORTATION the FAA's Aviation Rulemaking The war risk insurance program was
Advisory Committee Bulletin Board established to provide the insurance

Federal Aviation Administration service (telephone: 800-FAA-AR.AC). necessary to enable air commerce to
Intemet users may reach the FAA's continue in the event of war. This was

14 CFR Part 198 web page at http://www.faa.gov or the needed because of several factors:

(Docket No. 28893;ArndLNo. 198.-4] Federal Register webpage at http:// commercial war risk insurance policies "
www.access.gpo.gov/NARA/index.html contained automatic cancellation

RIN 2120-AF23 for access to recently published clauses in the even of major war; the
rulemaking documents, geographical coverage of commercial

Aviation Insurance Any person may obtain a copy of this war risk insurance could be restricted
AGENCY:Federal Aviation final rule by submitting a request to the upon reasonable notice to air carriers;
Administration (FAA), DOT. Federal Aviation Administration, Office and rates for commercial war risk

of Rulemaking, ARM-t, 800_ insurance could be raised without limit
ACTION:Final rule. Independence Avenue, SW., upon reasonable notice to air carriers.
SUMMARY:This document revises Title Washington, DC 20591, or by calling The Aviation Insurance Program was
14, Code of Federal Regulations (CFR), (202) 267-9680. Communications must incorporated into Title XIII of the
part 198, to reflect statutory authority to identify the amendment number o_ Federal Aviation Act of 1958. Statutory
issue non-premium insurance for docket number of this final rule. responsibility for the Program was
certain types of flight operations and Persons interested in being placed on subsequently transferred to the
ground support activities essential to the mailing list for future Notices of Department of Transportation (DOT), at
such flights; explain when insurance Proposed Rulemaking.and Final Rules. the time of its creation in 1967. The
policies are in force and when they are should request from the above of'flt_ s_ Secretary of Transportation (Secretary)
in standby status; revise the process for copy of Advisory Circular No. ll-2A, later delegated this authority to the
amending insurance policies; increase Notice of Proposed Rulemaking Administrator of the FA,A (49 C_,FR
the amount of the binder for non- Distribution System. that describes tl_ 1.47(b)).
premium insurance coverage; clarify application procedure. The definition of war risk in Title XIH
that consistent with commercial Small Entity Inquiries was that traditionally employed by
aviation insurance practice, not only commercial underwriters and, as a
aircraft, but other insurable items may The Small Business RegulatoryEnforcement Fairness Act of 1996- matter of policy, the FAA had always
be insured; and clarify that the- conservatively interpreted the
Presidential approval required for the (SBREFA) requires the FAA to report"inquiries from small entities concernin& definition. In the early 1970's, this
issuance of non-premium insurance is information on, and advice about, definition led to uncertainty about the
demonstrated by the standing- extent of the Administrator's statutory
Presidential approval of the interagency compliance with statutes andregulations within the FAA's " authority to provide insurance against
indemnification agreement, iurisdiction, including interpretation loss or damage arising from, for

The intent of this final rule is to example, undeclared wars, hijackings,
and application of the law to specific

improve the efficiency of FAA's and terrorist acts. Because of asets of facts supplied by a small entity.
Aviation Insurance Program (Program)_ If you am a small entity and have a combination of the progressive
explain Program procedures; conform question, contact your local FAA exclusion of these new risks from
certain Program procedures to official If you do not know how to commercial all risk policies, and the
commercial aviation insurance industry contact your local FAA official _,you may failure of the traditional definition of
practice; and offset incurred contact Charlene Brown, Program war risk to cover these risks, a potential
administration costs resulting from the Analyst Staff, Office of Rulemak_8, gap in insurance coverage occurred,
increased frequency of utilization of the ARM-27, Federal Aviation with the possibility of abrupt
Program. The changes allow the Administration, 800 Independence termination of important air services in
Program to be more responsive to the Avenue, SW., Washington, DC 20591, emergency situations.
aviation industry when commercial 1-800-551-1594. internet users dan find In recognition of the fact that the
coverage cannot be obtained on additional information on SILREFA in Administrator needed broad insurance
reasonable terms, and the insurance the "Quick Jump" section of the FAA's authority in extraordinary
coverage may be provided by the web page at http://www.faa.gov and circumstances to insure air services
Program. may send electronic inquiries to the determined to be in the national
EFFECTIVEDATE:April 20, 1998. following Internet address: 9-AWA- interest, Congress amended Title XIII on
FORFURTHERINFORMATIONCONTACT: SBREFA@faa.dot.gov. . November 9, 1997. These amendments,
Eleanor Eilenberg, Office of Aviation included in Public Law (Pub. L.) 95-
Policy and Plans, APe-3, Federal Background 163, removed from Title XIII all
Aviation Administration, 800 In 1951, Congress amended the Civil _- references to risk categories. They
Independence Avenue, SW., Aeronautics Act of 1938 by adding a authorized the Administrator to provide
Washington, DC 20591, telephone (202) new Title XIII which authorized the insurance against loss or damage due to
267-3090. Secretary of Commerce, with the any risk arising f_romoperations of
SUPPLEMENTARYINFORMATION: approval of the President, to provide - aircraft in foreign air commerce or

aviation war risk insurance adequate to between two points outside the United
Availability of Final Rules meet the needs of U.S. air commerce States deemed by the President to be in

An electronic copy of this document and the federal government. This the foreign policy interests of the United
may be downloaded using a modem and insurance could only be issued whelx States. However, such insurance could
suitable communications software from the Secretary of Commerce found that only be issued if commercial insurance
the FAA regulations section of the war risk insurance was commercially for those operations was not available
Fedworld electronic bulletin board unavailable on reasonable terms and " on reasonable terms and conditions. The
service (telephone: 703-321-3339), or conditions. January 15, 1986 amendment to part 198
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reflected the 1997 amendments to Title could not be covered by non-premium indemnity agreement with the DOT.
XIII. insurance. Title IV of the Airport and Applicants currently pay a one-time

Between 1975 and 1990 there was Airway Safety, Capacity, Noise binder fee of $200 per aircraft for non-
little use of the insurance authority. In Improvement, and Intermodal premium insurance. This fee has not
1983 and 1984, the FA_ insured, Transportation Act of 1992, Pub. L. 102- been adjusted since 1975.
without premium, about 50 military 581,'_ave the FAA the authority to The FAA's historical interpretation of
charter flights from the United States to provide non-premium insurance Chapter 443, confirmed by the 1997
Central America. Otherwise, coverage for these two previously legislative authority, has been that the
commercial insurance for flights to most uncoverable categories of flights, as well Presidential approval required for the
areas of the world was available. Since as for goods and services (e.g., spares issuance of non-premium insurance is
1990, the Aviation Insurance Program support, refueling} in direct support of demonstrated by the standing
has been used much more than in the such flights. The FAA filled other Presidential approval of the indemnity
1975-1990 period, but air carriers can coverage gaps by adopting new agreement between the DOT and the
usually still obtain commercial procedures and policies involving the other U.S. Government agencies.
insurance, revision of its insurance policies to In order to minimize the time needed

Since 1990, the Aviation Insurance cover, e.g., the costs of search and to provide non-premium insurance
Program has been mostly used to rescue attempts for an aircraft; and the coverage, upon receipt of the
provide insurance for civil aircraft development of endorsements to these application from the carrier, the FAA
chartered by the military. The policies to meet the specific needs of issues the carrier a standby non-
Department of Defense (DOD) under the DOD contract carriers, premium policy which lists that
National Airlift Policy relies on civil air In 1994, Congressrecodified the carrier's registered aircraft. Actual
carriers to meet its airlii_ requirements. Federal Aviation Act, including the coverage for operations of these aircraR
Under the Civil Reserve Air Fleet Aviation Insurance Program's commences upon formal activation.
(CRAF) program, the DOD contractually prowsmns,"" without substantive change, notice from the FAA which details the
obligates airlines to provide aircraft and into Title 49, United States Code. The conditions and ]imits of the activated
flight crews to meet mobilization Program's provisions were incorporated policy.
transport requirements i_exchange for into Chapter 443 of that Title.
shares of peacetime DOD transport In 1997, Congress reauthorized the, Premium insuance has been issued for

American aircraft or foreign-flag aircraR
business. This saves the DOD the Aviation Insurance Program and for regutar commercial scheduled oramended.Chapter 443. The insuran_.expense ofpurchasing,operating, and
maintaining a largo standby transport amendments, included in the Aviation charter service. The U.S. Government
aircraR fleet. Although the CRAF Insurance ReauthoHzation Act of 1997, assumes the financial liability for claims
program is available, the DOD usually PUb.L. 105-137, stated that aircra_ hull- inexchange for a prmni-m. The
can meet its transport requirements witk may be insured for reasonable value a Presidential approval required for
aircraft and crews volunteered by the determlned by the Secretary in- premium insurance must be separately
CRAF airlines, without formal accordance with-reasonsble COmmel_ial " obtained for a period of not more than
activation of the program; and, in fact, aviation insurance business practice, e0 days. The Presidential approval may
the CRAF has been activated 0nly once They also stated that the Presidential be renewed for additional 60 days
in its history--the partial CRAF approval of the standing interagency periods if so approved before each
activation of 1990-91, during Operation indemnification agreement between the additional period. Under certain
Desert Shield/Storm. DOT.and other U.S. Government circumstances, this renewal authorit_

has been and may be delegated to theGaps between the FAA and agencies, constitutes the necessary
commercial insurance coverage were determinatibn, for non-premium Secretary. As a general policy, premium
highlighted during Operation Desert insurance, that continuation of the insurance will not be issued for a U.S.

Government department or agency;Shield/Storm as a result of the CRAF aircraft operation is necessary to carry
activation and the long post-Vietnam out U.S. foreign policy. The whereas such a department or agency
hiatus in Aviation InsuranceProgram. amendments also authorized the may request non-premium insurance.
activity. Two such gaps could not be Secretary to use bindingarhRration of Non-premium insurance and
closed without new legislation. Tim claims, and pay awards under such premium insurance do not necessarily
more significant was the inability to arbitration; and extended the Program's differ in risks covered for any given
cover domestic CRAF flight segments,- authorization until December 31, 1998. flight. The differences are in the
Most of the airlines' commercial hulI or categories of flights which may be
1/ability war risk Insurance policies Aviation Inaurance Program covered and in the approval process. As
excluded coverage of alI CRAF flights; Chapter 443 authorizes the Secretary- noted earlier in this document, wholly
while, by law, FAA,issued, non- of Transportation, subject to approval by domestic flights may be covered byr
premium insurance could cover only the President. to provide aviation non-premium insurance, whereas
international flight segments.Thus, the insurance coverage for American aircraR premium insurance may cover only
airlines had to rely on direct or foreign-flag aircraft operations, flights between a U.S. point and a
indemnification from the DOD for deemed necessary to carry out the foreign point or between two foreign .
coverage of CRAF domestic flight foreign policy of the United States, for points. Presidential approval is specific
segments (e.g., ferry flights to a military which commercial insurance is to flights within the scope of each
base to pick up troops and supplies unavailable on reasonable terms. This is request for premium insurance; it is
destined for the theater of:operations), a discretionary program. Insurance may generic to all non-premium flights for
In addition, flights transporting armed be issued in two forms--non-premium agencies which have completed an
forces and military materiel err behalf and premium, indemnification agreement with the
of, and pursuant to an agreement Non-premium insurance has been DOT.
between, the U.S. Government and a issued for American aircraft under Two basic types of coverage are
foreign government, but not operated contract to any U,S. Government offered under the FAA's Aviation
under a U.S. Government contract, department or agency which has an Insurance Programmhull and liability.
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Huff insurance covers the loss of or insurable items. This final rule does not terms, activated insurance coverage

damage to an aircraft hull. Under the compromise the basic premise that the would not be in compliance with a
1997 legislative authority, coverage may FAA has broad discretion and judgment statutory condition. However, the FAA
not exceed the reasonable value of the to determine the acceptable level of risk would not deactivate such coverage
aircraft as determined by the Secretary to be insured against under a given set without written notice to the operator.
in accordance with reasonable of circumstances, and the policies aid It should be noted that the regulation
commercial aviation insurance business procedures to be followed in the provides, in paragraph (d), for written
practice, administration of the Aviation deactivation notification by the FAA to

Liability insurance covers bodily Insurance Program. the aircraft operator; and that the details
iniury or death; personal injury; damage of such notice of deactivation/
to or loss of property, including cargo, Discussion of Comments term/nation are articulated in the FAA
baggage, and personal effects. Coverage On April 17, 199;_ the FAA published policies. In addition, to address the
may not exceed the registered limits of an NPRM. Two commenters responded concern that coverage not be invalidated
liability on file with the FAA or the to the NPRM--the National Air Carrier in mid-flight, the FAA is willing to add
corresponding commerdal coverage in Assodation (NACA) and American an appropriate provision in the policies.
effect on the date of loss. Airlines, Inc. (American). That provision will state that coverage

NACA concurred with all the changes will remain in force until the insured
The NPRM that the FAA proposed to part 198. aircraR has completed the contracted

The FAA published Notice No. 97-5, However, NACA suggested that the flight by making a safe return at an
on April 17, 1997 (62 FR 19008) and a rulemak/ng be delayed until Congress airfield not excluded by the
correction notice on April 22, 1997 (62 reauthorizas chapter 443, on the theory geographical limits of the operator's
FR 19530) requesting comments. The that potential amendments toChaptar commercial policy. The FAA believes
NPRNtcontained an overview of the 443 would rectuim additional changes to that such specific language belongs in
recent experience of the FA.A's Aviation part 198. Because a related suggasion the FAA policies, not in the regulations.
Insurance Program. In stun, during was among the comments made by In light of the foregoing° this final rule
Operation Desert Shield/Storm, the FAA American, the FAA addresses the NACA does not adopt the above-described
issued non-premium war risk insunmce suggestion in the response to proposed ad.dition to section 198.3('o),
for over 5.000 flights, and premium" war American's comments, below, nor the additional modifying details
risk insurance for 36 flights. The FAA American's first commAnt is a relating to paragraphs (c) through
has also issued non-premium insunmce suggestion that section 198.3 should proposed new {e}. The FAA also doe_
for flights supporting recent contain clm-ifyin8 lsnguago in _dicating not adopt the alternate suggestion to
humanitarian end pescekeeping that Chapter 443_covemgeis effective for delete paragraphs (b_ through (d) from
operations, including 1992-94 flights to the entire period.of activation. This, themgulatiow, nor does the FAA adopt,
and from Somalis, 1994 flights into suggestion is related to subsequent in full, in-the FAA policies, American's
Haiti, and, starting in April 1996, troop comments that the section's modi/ying btnm_ge for these
rotation flights between Tuzla, Bosnia. deactivation provisions are overbroad, paragraphs.
and Germany. end should be deleted or modified However, the FAA agrees with

Coverage gaps and the sir carriers' accordin 8 to language that America_ comments that persgraphs (a) and Co)of
dependence on FAA-issued insurance proposes. Tim FA2Laddr______ts_th__¢__ section 198.3 should refer to an
caused Congress. the air carrier comments together, insurance policy's bein 8 "!ssued," not
industry, and the FAA to review the Amerif, an proposes that section 198.3, its being "made available' ; and that
Program's statutory authority, in 199Z. paragraph Co).should be revised to . paragraph (a) should be modified to
Title IV of the Airport and Airway reflect the language "have been [meti at clarify, with regard to premium
Safety, Capacity, Noise Improvement, the time of iss-Apce," so that it is clear insurance, which of the requirements of
and Intermoda| Transportation Act oi_ that the conditions listed in ('o)(1) section 198.1 must be reel This final
1992, Pub. L. 102-581, gave the FAA the through (3) for iss_mnce of a non- rule reflects these changes. In addition
expanded authority to issue non- premium standby Policy are conditions to changes recommended by American,
premium insurance for two previously precedent to ismmnce, not ongoing, the FAA has added conformln_
uncoverable categories of flights, as welt conditions. Thus, American asserts, a language to section 198.3(c)(2).
as for goods end services in direct change in any of such conditions would • American's second comment is that
support of such flights, not invalidate insurance coverage- the FAA should withdraw the clarifying

The FAA has adarassed other especially in mid,flight-until formal langua_ in section 198.3(lo)(2),
coverage gaps by adopting new deactivation procedures have been regarding the Presidential approval
procedures and Policies. Including followed or the carrier completes the required for issuance of non-premium
revising the FAA insurance Policies and flight or series of flights to which the insurance, because the GAO has
developing new endorsements for those " activated coverage applies. American disagreed with the FAA's interpretation
policies, has also proposed detailed, modifying in a recent resuthorization hearing, and
As more fullydescribedlaterinthi_ languagefor.paragraphs(c]Lthrougha recenthistoryshows a Presidential

document, thisfinalruleimprovesthe new (e),tolimitthealleged determinationwas made for1994
Program's efficiency, exploln_ Program overbroadness of the desctivation humanitarian relief air services to Haiti.
procedures, reflects the expended provisions; alternately, it suggests that American acknowledges that Congress
statutory authority to insure certRin paragraphs CO}through (d) should be may ratify the FAA's interpretation by
flights, increases the amount of the deleted and included in the FAA amending Chapter 443 in accordance
binder fee to offset incurred policies, with the FAA's approach.
administration costs resulting from The FAA does not agree with the The FAA does not accept American's
increased frequency of utilization of the majority of these comments. [f the suggestion to withdraw the referenced
Program in the last five years, and Administrator were to find, subsequent language because Congress has
conforms Program practice to the to activation, that commercial insurance confirmed the FAA's historical
commercial practice of insuring other had become available on reasonable interpretation that the Presidential
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approval required for the issuance of because of the unique nature of changes based on the reauthor_zation
non-premium insuranceis premium requests,the FAA's specific legislation.As previouslynotedinthis
demonstratedby the standingapproval informationneedscannotbe catalogued, document, thatlegislationcontainsfour
oftheinteragencyindemnification inadvance inthisrulemaking, amendments toChapter443:(I)
agreement. In light of the foregoing, the FA.A does Authority that aircraft hull may be

American's third comment is not adopt the suggestion to only require insured for reasonable value as
threefold. First, American suggests that submission of the amount of a carrier's determined by the Secretary in
the FAA should delete the section 198.3 commercial insurance. However, the accordance with reasonable commercial
_b)(3) requirement for carriers to submit FAA notes that 5 U.S.C. 552('o}(4) allows aviatign insurance business practice: (2)
currentand updatedcommercial an agencytonotreleasetothepublic authoritythatPresidentialapprovalof
policies,becausethe requirement . mattersobtainedfrom a personthatare thestandinginteragancy
impliesan ongoingconditionwhich confidentialcommercial orfinancial indemnificationagreementconstitutes
could invalidateactivatedinsurance, information.To theextentthatthe thenecessaryPresidential
Next,American.suggeststhatthe commercial policiesand endorsements determinationfornon-premium
requirementisunnecessary,alltheFAA qualifyforsuch protection,theFAA insurance;(3)authorizationforthe

needs istheamount ofa carriers's willprotectthem tothe fullestextentel Secretarytouse bindingarbitrationof
commercial insurance,and the factthat thelaw. claims,and pay awards under such
the requirement does not apply to American's fourth comment is a arbitration; and (4) an extension of the
premium insurance highlights the suggested revision of paragraph (c) of Program until December 31, 1998.
FA.A's lack of need for the actual section 198.9, limiting the evidence These provisions do not conflict, nor
policies. Third, American questions the carriers am required to submit to the are they inconsistent, with this final
regulations'lackofan assuranceof FAA thatcommercial insuranceisnot rule.First,theFAA notesthatbinding
confidentiality to protect a carrier's available on reasonable" terms, only to arbitration is not a subject of this
proprietary or competitive interests: and evidence requested hy the FAA. The rulemaking. Second, the Presidential
suggests that the FA-A only require the FAA does not believe that the rsvisinn determination authority, as discussed
carrier to provide confidentially the would hinder the FAA's ability to above, confirms the FAA's historical
amount of its commercial insurance, obtain the need information, and interpretation. Third, the FAA does not

it is not the FAA'sLrttent that the therefore adopts thasugRestion, This believe that sactio_ 198.7 conflicts, or is
requirementtosubmitcommercial finalruleincorporateslang_ge simiht¢ inconsistent,withthe le_slative
policiesand endorsementstothe FAA toAmerican'ssuggestedlanguage,but authorityon insuringaircrafthull.This
constituteacontinuingconditionthat doesnot adopttheword "reesonabl¢' issobecause section198.7permitsthe
could invalidate activated coverage. It {as in "upon mesonable request by the FAA to determine that an aircraR is
should be noted that section 198.3 (c}{2) FAA"}. Bystatute and delegation, the. insured at its reasonable value in
does not¢oferencesubmissionofthe FAA hasboth theauthorityand accorcl_ncewith reasonablecommercial

• commercial poffcies: and endorsements, responsibility to sdmln!ster the-
The FAA disagreeswith thecomment AviationInsuranceProgram.The FAA aviationinsurancebusinesspractice,

that submission of the commercial has the discretion to determine the- which is the Iagislative authority.
policies and endorsements is pertinent information required in the The FAA also does not agree that it

needs to issue a new notice of proposed
unnecessary. The FAA needs such particul_ circumstances presented. The rulemaking for further comment. The
documents in order to verify the FAA is also concerned that a debate FAA has revised the regulation incommercial coverages that an air carrie_ over the "reasonableness" of the request
had in place prior to insurance would delay the issuance or activation response to the comments on Notice No.
becoming unavailable. It should also be of insurance. 97-5.
noted that the CRAF or Airlift Services American's fifth cnmment is a Analysis of the Rule as Adopted
Contract between the DOD and each air suggested revision that the FAA also
carrier requires the carrier to supptythe accepts, to replace the ten-day notice Sect/on 198.1
FAA with a complete copy of its cummt requiremant in section 198.11 with Section 198.1 sets forth editorial
hull and comprehensive liability language which better reflects business changes reflecting Language used in the
commercial insurance policies. In needs and practices. This Knal rule 1994 mcodification of the Federal
addition,one oftheGAO's incorporatesthischange. AviationAct.
recommendations to the Secretary of AmericaR's sixth and final comment Section 198ACo) is amended to reflect
Transportation, in the 1994 Report to is twofold. FL-st, American sugg_,_sAsthat the expanded operations covered under
Congress, "Aviation Insttrance: Federal it is advisable for the FAA to postpone the Aviation Insurance Program. This
Insurance Program Needs Improvements adopting a final regulation until amendment includes, as eligible
to Ensure Success," was that the FAA Congress has reauthorized Chapter 443, operations, those in domestic air
shouldrequireaixlinestosubmitcopies, asthereauthorizationlegislationmay commerce, ifnon-premium insuranceis
of their current commercial war-risk warrant further changes to the sought.

.policies and any subsequent revisions, regulation. Second, the FAA should also Section 198.3
as a condition for obtaining non- revise the proposed rule based on the
premium (and.premhun) insurance; and comments on Notice No. 9?-5. and Section 198.3('o} is amended to reflect-
periodically verify the information issue a new notice of proposed the expanded authority to cover flights
submitted by the airlines. Finally, as to rulemsking for further comment. NACA operated pursuant to an agreement
thexequirement's applicability to has made a similar suggestion to between the United States and a foreign
premium insurance, the FAA notes that American's point on delaying until the government. The section also reflects
when a request for premium insurance reauthorization of Chapter 443 is the FAA's historical interpretation of
is made, the FAA requires very specific finalized. These comments are Chapter 443 that the Presidential
information from the operator, which addressed together, below, approval required for the issuance of
would normally include submission of The FAA does not agree that the non-premium insurance is
thecommercialpolicy. However, proposedregulationneeds further demonstratedby thestanding
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Presidential approval of the indemnity Section 198.15 Paperwork Reduction Act

agreement between DOT and another Section 198.15 revises the current Information collection requirements
U.S. Government department or agency. $200 binder for non-premium in this final rule have been previously
In addition, the section contains a insuyance, established in 1975, and approved by the Office of Management
requirement for that aircraft operator to updates it for the effects of inflation by and Budget {OMB) under the provisions
place on file with the FAA a current using the annual cumulative Consumer of the Paperwork Reduction Act of 1995
copy of its commercial insurance policy Price Index (C_,PI]rounded to the nearest (44 U.S,C. 3507(d]] and have been
or policies as well as policy $25. For example, using the latest assigned OMB Control Number 2120-
endorsements. This sectionalso annual cumulativeCPI available(2.851 0514.

explainswhen FAA policiesarein for1996),thebinderwould be $575 InternationalCivilAviation
standbystatusand when theyarein {calculation:$200 x 2,851,rounded to

Organization (ICAO) and Joint Aviation
force, the nearest $25) per aircraR or other Regulations (JAR)insurable item. In the future, the binder
Section 198.5 amount will be adjusted annually for The FAA has determined that a

Section 198.5 sets forth editorial newly registered aircraft and other review of the ICAO Standards and
changes reflecting language used in the insurable items, to reflect future Recommended Practices and JAR's is
1994 recodification of the Federal increases in the CPI, rounded to the not warranted because there are no
Aviation Act, and also clarifies that any nearest $25. The binder will continue to existing comparable rules.

other insurable item may be insured if be a one-time charge, so that once an Regulatory Evaluation Summal T
eligible for insurance under Section aircraft operator registers an aircraft or
198.1. other insurable item no additional Executive Order 12666 (issued

hinder charge will be due while the October 4, 1993) established the
Section 198.7 operator continues to operate that requirement that each agency shah

aircraft or other insurable item. ARm" assess both the costs and benefits of

Section 198.7-sets forth editorial publication of the final rule, the binder every regulation and propose or adjust
changes reflecting language used in the sot forth in- the fiual rule will be- a regulation only upon a reasoned
1994 recodification of the Federal adiusted not more frequently than determination that the benefits of the
AviationAct:and deletesprevious onnually,basedon changeainthe intendedregulationjustifyitscosts.In
language requiring the agency on whose Consumer Pri(:o Index of All Urban response to this requirement, and in
behalf contract air services are to be Consumers (CPI) published by the accordance with Department of
performed to approve revisions of the- Secretary of Labor. The adjusted binders Transportation policies and procedures,
non-premium policy, will also be published in the "Notice" the FAA has estimated the anticipated
Section 198.9 section of the Federal Rstoat_. Thia benefits and costs of this rulemaldng

procedure will permit binder action. In addition to a summary of the
Section198.9isrevisedinorderto adjustmenasina timelFnmnner, regulatoryevaluation,thissectionalso

provide.flexibility to applicants fez However, in no event will an ad_m_l.- contains a regulatory flexibility
insurance. It provides for the FAA office binder exceed, the FAA's cost for determination required by the 1980
administering the Aviation Insurance providing a service. The adjusted Regulatory Flexibility Act, an
Program to give guidance and necessary binders will become effective in international trade impact assessment,
forms to applicants for insurance, and accordance with the notice which sets and an unfunded mandates
removes AppendixA from the forth the adjusted binders. The determination. (A detailed discussion of
regulations. It also adds'a requirement increased binder will apply only to eacir costs and benefits is contained in the
that an applicant for premium or non_- insured can'ier's aircraR and other full evaluation in the docket for this
premium insurance must, upon request insurable items registered after the rule.)
by the FAA, provide evidence to the effective date of this final rule. The final rule will not impose
FAA of the unavailability of commercial Section 198.15(d} has been added to significant additional costs ozl affected
insurance, as well as contains a state theFAA's longstanding policy that air carriers. Through the changes, the
provision specifying that the standby when an operator acquires an aircraft FAA will attempt to recover from the
non-premium policy only provides previously covered under another beneficiaries some of the costs of
actual coverage when fu_mally activated operator's policy, the new operator must providing the current services. The total
by the FAA. register it in the same manner as an cost of administering the program

aircraft not previously covered. The amounted to about $375,000 for the
Section 198.11 insurance registrations are not 1997 fiscal year (FY97) ending

Section 198.11 reflects editorial transferable. September 1997. Updating the $200
1975 binder by the latest annual CPI

changes, the inclusion of language Section 198.17 increases for 1996 and adiusted to the
relating to other insurable items, and the- Section 198.17 is added to reflect the nearest $25 results in a binder of $,575.

replacement of the 10-day notice expanded authority to cover goods and This $575 multiplied by the number of ,
requirement with language reflecting services provided in direct support of aircraft newly registered per annum
commercial business needs and aircraft operations. {estimated at 80I, will yield $46,000
practices, after the rule is amended. This amounts

Appendix A to Part 198--Form of to 12.3% of FY97 administrative costs.
Section 198.13 Application Named in Section 198.9 Principal benefits of the rule are

Section 198.13 is revised to reflect the Appendix A is removed in order to clarifications of the existing program
FAA's current administrative payment simplify the administration of the authorities to issue aviation insurance
procedures, and reflects generic Aviation Insurance Program. The FAA as restated in the recodification of the
instructions that add greater flexibility office administering the Program will Federal Aviation Act, P.L. 103-272, the
to this section, provide forms upon request, expansion of the program to include
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provisions of nonpremium insurance to the DOD and DOS business they Regulatory Flexibility Determination
certain domestic segments, and to cover otherwise obtain, and International Trade Impact

operations involving international International Trade Impact Analysis, has been placed in the docket.
agreements between the U.S.
Government and foreign countries or The Office of Management and Budget List of Subjects in 14 CFR Part 198
organizations. The expansions in directs agencies to assess the effects of Aircraft, Freight, Reporting and
program scope reflect new authority regulatory changes on international recordkeeping requirements, War risk
created by Congress based on trade. The rule will not have any impact insurance.
requirements identified during the Gulf on international trade as the registration
War. The purpose of this legislative fee will be the same for all carriers, The Amendment
change embodied in the current rule is . foreign as well as domestic. In consideration of the foregoing, the
to increase the efficiency and flexibility Unfunded Mandates Determination Federal Aviation Administration revises
of the program to respond to Defense 14 CFR part 198 as set forth below:
Department requirements for air Title II of the Unfunded Mandates
transportation between points within Reform Act of 1,995 {the Act), enacted as PART 198--AVIATION INSURANCE

Pub. L. 104-4 on March 22, 1995,the United States and foreign countries.
The increase in the binder fee being requires each Federal agency, to the Sac.

institutedby therulereflectsthereal extentpermittedby law,topreparea 198.1 Eligibilityofaircraftoperationforinsurance.
cost of administration as adiusted for written assessment of the effects of any 198.3 Basis of insurance.
inflation.In the absenceofthischange, Federalmandate ina finalagency rule 198.5 Typesofinsurancecoverage
theseadministrative-costswould be thatmay resultintheexpenditureby available.

derived from the existing Aviation State, local, and trihal governments, in 198.7 Amount of insurance coverage
Insurance Revolving Fund to the the aggregate, or by the private sector,, of available.
ultimate detriment of current program $100 million or more (adjusted annually 198.9 Application for insurance.
participants as a whole. The FAA for inflation) in any one year. Section 198.11 Change in stares of aircrai_
believes that the non-premium binder is 204(a) of the Act, 2 U.S.C. 1534(a), 198.13 Premium insurance--payment of
equitable and justified In that it charges requires the Federal agency to develop premiums.198.15 Non-premium insurance--payment
individual program participants for an effective process to permit timely of registration binders.
administrative costs associated with input by elected officers (or their 198.17 Ground support and other coverage.
enrolling their aircraft in the program, designees) of State, local, and tril_ Author_. 49 U.$.C. 106(8), 40113, 44301-

government_ on a "significant 44310; 49 CFR 1.47{b).
Regulatory Flexibility Deteminafion intergovernmental mandate." A

The Regulatory Flexibility Act of 1980 "significant intergm_'nmental § 198.1 El_4111y of Mr_wmfloq_ fo¢
(RFA)was enacted by Congress to mandate" under the Act is any Inmmmc_
ensure that small entities are not provision in a Federal agency regulation An aircraft operation is eligible for
unrmeessarily burdened by government that will impose an enforceable duty insurance if--
regulations. The RFA requires agencies upon State, local, and tribal (a) The President of the United States
to consider the impact of rules on small govmlaments, in the aggregate, of $100 has determined that the continuation of
entities, that is, small buslnesses, million (adjusted smnually for inflation) that aixcraR operation is necessary to
nonprofit organizations, and local in any one year. Section 203 of the Act, carry out the foreign policy of the
governments. If there is a significant 2 U.S.C. 1533, which supplements United States;
impact on a substantial number of small section 204(a), provides that before CO)The aircraft operation is---
entities, theAgency must preparea establishingany regulatory (I)Inforeignaircommerce or
RagulatoryFlexibilityAnalysis. requirementsthatmight significantlyor between two ormore placesallofwhich
This proposalwillaffectPart121 uniquelya___l_3t_ct_smallgovernments,the areoutsidetheUnitedStatesif

scheduledoperatorsaswellas agencyshallhave developeda plan that, insurancewith premium issouth;or
unscheduled operators. Applying the among other things, provides for notice (2) In domestic or foreign air
1996 CPI to the $200 1975 binder, the " to potentially affected small commerce, or between two or more
extent of the costs imposed by this rule governments, if any, and for a places all of which are outside the
is a one time cost of $575 per aircraR'for meaningful and timely opportunity to United States if insurance without
registration. There are 23 small air provide input in the dewlopment of premium is sought; and
carriers affected by this program witk " regulatory proposals. (c) The Administrator finds that
fewerthan1,500 employees.The FAA- This ruledoesnot containany commercial insuranceagainst lossor
has determined that this binder, to Federal intergovernmental mandates or damage arising out of any risk from the
utilize Chapter 443 insurance, will not private sector mandates, aircraft operation cannot be obtained on
have a substantial adverse economic reasonable terms from an insurance
impact on these entities. Rather, the SLmaificance carrier. _
binder costs facilitate program The F/kA has determined that this
efficiency in general to the benefit of regulation-will not he significant under § 196.3 _ of insurance. ,_
participating airlines, including airlines" Executive.Order 12866, Regulatory {a) Premium insurance may be issued
considered small entities. All of these Planning and Review; issued October 4. by the FAA is the requirements of
air carriers need some form of 1993. This rule is not considered § 198.1(a), CO){1)and {c) are met.
insurance, because of the terms of their significant under DOT Regulatory Co)Subject to § 198.9(c), standby
contracts with commercial lenders and Policies and Procedures (44 FR 11034; insurance without premium may be
lessors,toparticipateintheChapter443 February16,1979)and DOT Order issuedby theFAA if allof thefollowing
AviationInsuranceProgram and 2100.5.Policiesand Proceduresfor conditionshave been met:
conductcertainDOD and DOS contract Simplification,Analysis,and Review of (I)A department,agency,or
flights.Without theinsurance Regulations,May 22,1980.A regulatory instrumentalityoftheU.S.Government
availability,theycouldnotbenefitfrom evaluationofthisrule,includinga seeks-performanceofairservices
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operations, pursuant to a contract of the (c) The baggage of persons referred to provide actual coverage until formally
department, agency, or instrumentality; in paragraph (Io)of this section, activated by the FAA.
or transportation of military forces or (d) Property transported, or to be
materiel on behalf of the United States, transported, on the aircraft referred to in § 198.11 Cl_n_l In status of alrcralt

pursuant to an agreement between the paragraph (a) of this section. In the event of sale, lease,
United States and a foreign government. (e) Statutory or contractual confiscation, requisition, total loss, or

(2) Such depat_nent, agency, or obligations, or any other liability, of the other change in the status of an aircraft
instrumentality of the U.S. Government aircraft referred to in paragraph (a) of or insurable items covered by insurance
has agreed in writing to indemnify the this section or of its owner or operator, under this part, the insured party must
Secretary of Transportation against all of the nature customarily covered by notify the office administering the
losses covered by such insurance. Such insurance. Aviation Insurance Program before, or
an agreement, when countersigned by as soon as practicable after, the change
the President, constitutes a § 1118,7 Amount of Insurance coveeap in status.avallal_te.

determination that the continuation of (a) For each aircraft or insurable item, § 19e.la premium In_yment of
that aircraft operation is necessary to the amount insured may not exceed the prem_umL
carry out the foreign policy of the
United States. amount for which the applicant has The insured must pay the premium

(3) A current copy of the aircraft otherwise insured or self-insured the for insurance issued under this part
operator's applicable commercial aircraft or insurable item against damage within the stated period after receipt of
insurance policy or policies is on file or liability arising from any risk. In the notice that premium payment is due
with the FAA, including every case of hull insurance, the amount and in accordance with the provisions
endorsement making a material change insured may not exceed the reasonable, of the applicable FAA insurance policy.
to the policy. Updated copies of these value of the aircraft as determined by Premiums must be.sent to the FAA, and
policies must be provided upon each the FAA or its designated agent, made payable to the FAA.

Co)Policies issued without premiumrenewal of the commercial policy. Every
subsequent material change by may be revised from time to time by the § 198.111 _ Insuracce,--FAA with notice to the insured, to add paym_t of r_otratkm b(ndetL
endorsement must be promptly aircraft or insurable items or to _ (a) The binder for initial registration
provided to the FAA.

(c) Insurance is activated, placingthe amounts of coverage if the insured has is $575 for each aircraft or insurable
insurance in full force, as specified by changed the amount by which it has item. This binder is adjusted not more
the FAA's written notification to the otherwise insungi or self-insured the- frequently than annually based on

operator and remains in force until such aircraft or itself, changes in the Consumer Price Index ofAll Urban Consumers published by the
time as either of the followin 8 occurs: § lg4k9 _ forlnmmmce. Secretary of Labor.

(1) The requirements in § 198.1 am no (a} Application for premium or non- (b) An application for non-premium
longer met; or premium insurance must be made in insurance must be accompanied by the

(2) In the case of non-premium accordance with the applicable form proper binder, payable to the FAA, A
insurance, an aircraft operation is no supplied by the FAA.
longer performed under contract to a Co)Each applicant for ins-mnce with binder is not returnable unless the
department, agency, or instrumentality the premium under this part must application is rejected.
of the U.S. Government: or pursuant to (c) Requests made after issuance of a

submit to the FAA with its application non-premium policy for the addition of
an agreement between the United States a letter describing in detail.the an aircraft or insurable item must be
and a foreign government; or the operations in which tim aircraft is or accompanied by the binder for each
Administrator finds that commercial will be engaged and stating the type of ah-crafl and insurable item.
insurance can now be obtained on insurance coverage being sought and thereasonable terms. (d) When an operator acquires an

{d) Insurance policies revert to reason it is being sought. The applicant aircraft or insurable item that was
standby status upon written notification must also submit any other information previously covered under an active or

deemed pertinent by the FAA. standbypolicy, the new operator must
by the FAA to the aircraft operator. A (c) Eachapplicant for premium or register that aircraft or item on its policy
policy will remain in standby status non-premium insurance must, upon
until either-- request by the FAA, submit to the FAA and pay the binder for each aircraft and

(1) The insm'ance is activated by evidence that commercial insurance is insurable item.
written notice; or

not available on reasonable terms for § 19e.1T Gmm_ supportand aorta'
(2) The policy is canceled, each flight or ground operation for cmmragL

§ 19e..S Ty1_mo¢ inm_ which insurance is sought. Each alrcraR An aircraftoperator may apply for
avat_ operator who has a standby non- insurance to cover any risks arising from

Application may be made for premium insurance policy must, upon the provi_on of goods or servicas
insurance against loss or damage to the request by the FAA, submit evidenco to directly supporting the operation of an
following persons, property, or interests: the FAA that commeft:isl insurance is aizcraft that meets the requirements of

(a) Aircraft, or insurable items of an not available on reasonable terms before § 198.3('o).
aircraft, ensagad in eligible operations the FAA activates that policy. The
under § 198.1. adequacy of the evidence submitted ie Issued in Washington, DC, March 13, 1998.

Co)Any individual employed or determined solely by the FAA. Jim If. Gm'ny.
transported on the aircraft referred to in (d) The standby non-premium policy [FR Doc. 9&-7275 Pried 3.--19--96;8:45 aml
paragraph (a) of this+section, issued to the aixcra.h operator does not _ _
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