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DEPARTMENT OF TRANSPORTATION

Federal Aviation Admlnlstratlon'

14 CFR Parts 61 and 67
{Docket No. 25905; Amdt. No. 61-87, 67-14]
RIN 2120-AC51

Pilots Convicted of Alcohol- or Drug-

Related Motor Vehicle Otfenses or
Subject to State Motor Vehicle
Administrative Procedures

AGENéY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final mle.

SUMMARY: This final rule sets forth
regulations under which the FAA may
deny an application for, and suspend or
revoke, an airman certificate or rating if
an individual hag had two or more
alcohol- or drug-related motor vehicle
convictions or state motor vehicle
administrative actions within a 3-year
period {motor vehicle actions). The rule
requires pilots to report to the FAA in
Okiahoma City, Oklahoma, all alcohol-
or drug-related motor vehicle
convictions or state motor vehicle
administrative actions that occur after
the effective date of the final rule. The
rule also amends the FAA's medical
certification rules to include an “express
consent” provision that authorizes the
FAA to obtain information from the
National Driver Register. _

The rule is needed to prohibit a pilot
from operating an aircraft after multiple
alcohol- or drug-related motor vehicle
actions. It is also needed to verify traffic
conviction information required to be
reported on the airman medical
application and to evaluate whether the
airman meets the minimum standards to
be issued an airman medical certificate.
The rule is intended to enhance safety in
air travel and air commerce, and is
necessary to remove from navigable
airspace pilots who demonstrate an
unwillingness or inability to comply
with certain safety regulations and to
assist in the identification of personnel
who do not meet the medical standards
of the regulations.

EFFECTIVE DATE: November 29, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Covell, Investigations and
Security Division {ACS-310), Office of
Civil Aviation Security, Federal .
Aviation Administration, 800
Independence Avenue, SW., .
Washington, DC 20591; telephone (202)
267-3965.

SUPPLEMENTARY INFORMATION:
Background
General Statement

The Federal Aviation Regulations
{FAR) have addressed the issues of
alcohol and drug use by an aircraft
crewmember for many years. Section
91.11 of the FAR, for example, provides
for certificate action against a person
who acts, or attempts to act, as a
crewmember of a civil aircraft within 8
hours after consumption of an alcoholic
beverage; while under the influence of
alcohol; while using any drug that
affects the person’s faculties in any way
contrary to safety; or while having 0.04 "
percent by weight or more alcohol in the
blood. Moreover, the FAA's strong
interest in ensuring that airmen are not
alcohol or drug dependent is
demonstrated by the medical standards
contained in part 67. This rule will
supplement, not replace, the current
regulations. It is intended to implement
measures to further ensure the safety of
air commerce. This will be accomplished
by identifying and removing from
airspace those persons who may commit
unsafe acts in an aircraft because of a
disregard for certain safety regulations;
by identifying those persons who fail to
report violations of specific safety
regulations to the FAA as required; and
by providing a means for verification of
information or omission of information
required to be reported on the
application for airman medical
certification.

Regulatory History

The FAA issued a notice of proposed
rulemaking {NPRM) concerning pilots
convicted of alcohol- or drug-related
motor vehicle offenses or subject to
state motor vehicle administrative
procedures on May 11, 1989 {54 FR
21580; May 18, 1989). This NPRM was
issued in part to respond to the results
of an audit of the FAA’s airman medical
certification program by the Office of
the Inspector General (OIG) of the U.S.
Department of Transportation (DOT)
released on February 17, 1987. The OIG
evaluated the procedures used by the
FAA to determine if pilots applying for
medical certification had reported
alcohol- or drug-related motor vehicle
convictions on the FAA medical
application form. This information and
other historical data are required of
applicants for medical certification to
assist the agency in determining their
physical and psychological fitness to
safely operate an aircraft. -

The OIG used three automated files to
conduct its audit: {1) An extract from a.
state driver licensing file on alcohol-
and drug-related motor vehicle offenses;

{2) an extract from the National Driver
Register (NDR); and (3) the FAA’s
airman medical file (the Automated
Medica! Certification Data Base). The
OIG used these files to perform two
comparisons for the audit. First, the OIG
compared the FAA’s medical file and
the state records of alcohol- and drug-
related traffic offenses. This comparison
showed that 1,584 of the active pilots
(3.4 percent) who held a driver’s license
issued by the state had at least one
driving-while-intoxicated (DWI) or
driving-under-the-influence {DUI)
conviction. Of these pilots, 1,124 pilots
{71 percent) did not report this
information to the FAA.

The OIG also compared the FAA's
medical file with the NDR records for
individuals whose driver's licenses had
been suspended or revoked based on
alcohol- or drug-related traffic offenses.
This comparison disclosed that the
driver licenses of approximately 10,300
of the 711,648 active airmen (1.45
percent) had been suspended or revoked
for DWI or DUI offenses within the past
seven years. Of these pilots, 7,850 pilots
{76 percent) failed to report these motor
vehicle convictions to the FAA on their
medical applications. The National
Driver Register Act of 1982 (NDR Act)
contains statutory restrictions regarding
access and use of NDR information.
Thus, the OIG collected only statistical
data from the NDR and did not obtain
the names of specific airmen during the
audit.

After the audit report was released,
the OIG announced its intention to
conduct two computer matches as part
of an investigative effort to gather
specific, detailed information (52 FR
6374; February 20, 1987} (52 FR 8545;
March 18, 1987). For the first match, the

OIG matched the FAA's airman medical

file with certain identification records of
criminal history information of the
Federal Bureau of Investigation (FBI).
For the second match, the OIG matched
FAA's Automated Medical Certification
Data Base with the State of Florida
Department of Highway Safety and
Motor Vehicles driver licensing records
for alcohol- or drug-related traffic
offenses. These one-time computer
matches resulted in the identification of
specific airmen who allegedly falsified
applications for medical certificates by
failing to report alcohol- or drug-related
convictions. :
The OIG reported the results of the
Florida state match and the Department’
of Justice (DOJ) match to the FAA for
possible administrative action and to
the DOJ for possible criminal action
based on a violation of 18 U.S.C. 1001
for intentional falsification of an -
application for a medical certificate.
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Based on the information discovered
during the audit, the OIG recommended
that the FAA develop an objective,
regulatory standarad that would provide
for FAA certificate action against pilots
cenvicted of alcohol- or drug-related
motor vehicle cifenses. The OIG also
iecommended that the FAA seek
legislative changes to the NDR statute
that would give the FAA access tc NDR
information. The Naticnal
Transportation Safety Board (NTSB)
end the U.S. General Accounting Office
{GAO] supported these
recommendations. On December 30,
1987, the President signed legislation
amending the NDR Act to add section

" 206{b)(3) (Pub. L. 100-223; 101 Stat. 1525).

In part, that statutory amendment
authorizes the FAA to receive
information from the NDR regarding
motor vehicle actions that pertain to any
individua! wha has applied for an
zirman medical certificate.

The amendment to the NDR Act
slates:

Any individual who has applied for or
received an airman's certificate may reauest
the chief driver licensing official of a State to
transmit information regardaing the
individual * * * o the Administrator of the
Federal Aviation Administration. The
Administrator of the Federal Aviation
Administration may receive such information
and shall make such information available to
the individual for review and writien
comment. The Administrator shall not
otherwise divulge or use such information,
except to verify information required to be
reported to the Administrator by an airman
epplying for en airman medical certificate
and to evaluate whether the airman meets
the minimum siandards as prescribed by the
Administrator {o be issued an airman
medical certificate. There shall be no access
to information in the Register under this
paragraph if such information was entered in
the Register more than 3 years before the
date of such request, unless such information
relates to revocations or suspensions which
are still in effect on the date of the request.”
{23 U.S.C. 401 note]

On October 22, 1967, the FAA issued a
notice {52 FR 41557; October 29, 1987) of
a special enforcement policy regarding
applicanis for a medical certificate who
Lave provided incorrect information
about traffic convictions on a medical
application form. In order to encourage
compliance with the reporting
requirement on the medical certificate
application form, and to ensure that the
FAA’s records are accurate and
complete, the FAA afforded airmen an
opportunity to avoid FAA enforcement
action based on falsification of their
medical certificate applications if they
volunteered the corrected information to
the FAA before January 1, 1988, As of
that date, the FAA may take :

enforcement action, based on
falsification of the medical certificate
application, against those persons wha
had not provided corrected information.
This includes those persons identified
&nd referred by the OIG and those
persons discovered through the FAA
investigative process. However, even
after January 1, 1988, the FAA
determined not to take enforcement
action against those persons who
submitted correcied information prior to
the FAA obtaining that information from
other sources. On October 27, 1988, the
FAA issued a notice announcing
complete termination of this so-called
“amnesty” policy, effective December 1,
1988 (53 FR 44166; November 1, 1988).
Therefore, after November 30, 1888,
voluntary submissien of corrected
information does not preclude FAA
enforcement action.

The FAA received about 11,300 letiers
from pilots disclosing offenges
previcusly vnreported on their medical
application forms in reeponse to the
October 1987 notice. The “disclosure”
lztters served in most cases to secure
amnesty from FAA enforcement action
for these airmen as related to the
falsification issue. The disclosures,
however, did not preclude the FAA from
denying an application or suspending or
revoking a medical certificate, as

_appropriate, after evaluating the

disclosures and determining that an
airman was medically not qualified.
Ajrmen whose traffic offenses
suggested the need for further medical
evaluation were asked to provide the
sgency with all court or administrative
records associated with the offenses, or
records associated with any care or
treatment for substance abuse or related
disorders. They also were asked to
undergo specialized medical
evaluations, if appropriate. The airman
medical files of the individuals who
submitted the information were updated
and reevaluated in light of the new
information to ascertain whether those
sirmen continued to be medically
qualified to operate an aircraft in a safe
manner. ‘
Since October of 1987, the FAA has
reviewed approximately 24,000 airman
medical files as a result of letiers from
pilots disclosing offenses previously
unreported and of new applications for
medical certificates indicating DWI or
DUI convictions. The majority of the
pilots whose files were reviewed were
sent letters confirming their continued
eligibility to hold medical certificates.
Of the 24,000 airmen, approximately
2,400 {10 percent), were requested to
submit additional information. Of this
2,400 airmen, &n estimated 24 (1 percent)
were denied medical certificates or had

their medical certification suspended or
revoked.

On April 11, 1989, the FAA issued
another notice of enforcement policy (54
FR 15144; April 14, 1989). This notice
announced the FAA’s enforcemernt
policy in those O1G-referred cases in
which the airman had not come forward
to disclose the convictions pursuant to
the amnesty policy, as well as in similar
cases which otherwise may come to the
FAA's attention. In all cases, the FAA
reviews the individual's medical
eligibility, and takes action, if
appropriate, whether or not the FAA
takes certificate action based on
falsification,

Discussion of Comments
General Stctement
The FAA received 84 timely

- comments in response to the May 18,

1989, NPRM. Based on its analysis and
review of these public comments, the
FAA is adapting some of the proposed
revisions to parts 61 and 67, with
changes as described. A discussion of
the comments follows.

In general, the majority of the
commenters support the safety goal of
the proposed rule. Those objecting say
that the methods proposed by the FAA
in the NPRM do not contribute to a safer
aviation community, but rather place
serious regulatory burdens on those !
airmen who are law-abiding. Amoeng the
commenters are six organizations
representing airline and pilot
associations; one Federal agency, the
NTSB; and seventy-seven individual
members of the flying and non-flying
public. The organizations include the Air
Line Pilots Association (ALPA), the
Aircraft Owners and Pilots Association
{AOPA), the Experimental Aircraft
Association (EAA), the Helicopter -
Association International (HAI), the
National Air Transportation Association
{NATA), and the National Business
Aircraft: Association, Inc. (NBAA).

Specific Comments
Existing Laws and Regulations

Nine commenters note that the FAA
already has safety and enforcement
regulations in existence. They believe

‘the FAA should enforce rather than

promulgate additional regulations. In the
words of one respondent, “{t}he rules of
the road are not the same as the rules of
the sir* * * Alcohol is allowedup to a
certain amount, while driving a car. In
the case of operating an airplane, no
alcohol at all is the regulation.”"

The FAA agrees with the need to
enforce existing safety regulations. .
Several commenters indicate that the:
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rules dictating “within 8 hours” or
*ynder the influence” are already in
place and are designed to protect the
public from intoxicated pilots; the’
agency devotes considerable resources
to this purpose. However, the previously
described OIG audit shows that
although only a small percentage of the
aviaticn community may be involved,
there are airmen who do not comply
with the existing reporting requirements.
There also are some airmen who have a
record of multiple convictions for DW1
and DUI, indicating that not all pilots
show an appropriate concern for critical
highway safety requirements. It is these
pilots who are the focus of the detection
mechanisms established by this rule.

Lack of Supportive Evidence of
Correlation

Of concern to twenty-six commenters,
including all six organizations, is the
lack of statistical data to eupport the
proposals presented in the NPRM. They
note the lack of a proven correlation
between alcohol and drug convictions
while driving a motor vehicle and
alcohol- and drug-related accidents
while flying an aircraft. ,

The FAA made no attempt to obscure
the lack of evidence correlating alcohol-
or drug-related motor vehicle actions
with substance abuse-related accidents
or incidents while operating an aircraft.
The FAA notes, however, that from 1978
to 1987, 6.0 percent of general aviation
pilots killed in aviation accidents had a
blood alcohol level of 0.04 percent or
more. During that same period, 11,213
people died in general aviation
accidents. If the rule were to result in
the saving of a few lives, the potential
benefits of the rule would exceed its-
potential cost. ’

J£, for example, 8.0 percent of average
annual deaths in general aviation
accidents occurred in circumstances
where alcohol may have been a
contributing factor and the rule were
only one percent effective in preventing
such accidental deaths, then the benefits
of the rule (given the values currently
ascribed to a statistical life} would
exceed its potential costs. FAA believes,
in fact, that the rule will be significantly
more effective than one percent so that
potential benefits are likely to
significantly exceed costs.

Therefore, FAA needs to develop an
objective, regulatory standard that will
enable the agency to take certificate
action against pilots convicted of
alcohol- or drug-related motor vehicle

offenses. Similarly, the FAA hds a clear

safety basis for ensuring that an
applicant for a medical certificate fully
. and accurately completes the

application so that the individual can be

evaluated in accordance with the
medical standards.

In light of the FAA's statutory .
mandate to protect and enbhance
aviation safety, the FAA elects to adopt
the majority of the proposals in the
NPRM. The potential consequence to
aviation safety and the public interest of
individuals with a recent history of DWI
or DUI offenses piloting eircraft is at
least as serious as for those driving
motor vehicles, a situation demonstrated
daily on our nation’s highways. The
agency believes that an individual
whose conduct results in multiple
alcohol- or drug-related motor vehicle
actions within a 3-year period should be
subject to enforcement action with the
potential for removal from the flying
environment.

Difference Between Piloting an Aircraft
and Driving an Automobile

Numerous objections to the proposals
in the NPRM assert that there is little or
no relationship between the task of
piloting an aircraft and driving an
automobile. The commenters contend
that training and the environment
surrounding the operations of motor
vehicles and aircraft are drastically
different and should not be subject to
similar regulations. The Commenters
state that pilots are carefully selected
and subject to different medical
requirements and training than those
licensed solely to operate motor
vehicles, and, therefore, cannot be so
directly equated.

The FAA is well aware that there are
differences in training for motor vehicle
and aircraft operation. However, driving
an automobile on our nation's roads
requires some type of state medical
examination, at a minimum an eye
examination, as well as & statement of
health from the applicant or driver.
Commercial drivers usually undergo
medical examinations while private
automobile drivers usually must sell-

certify and take a vision test. Applicants

must respond to gquestions concerning
their prior driving records and medical
status and must also demonstrate
practical driving skills. These conditions
have been an acceptable part of
obtaining a driver’s license for the vast
majority of adult Americans who
undergo this procedure regularly. .
Similar procedures are required for
those choosing to pilot aircraft.

The FAA agrees with the commenters
that a higher level of skill and care must

_ be exercised by those piloting aircraft in

the interest of the public. In comparison
to driving, aviation-related errors in
judgment can be mors serious; there is
potential for greater property damage:

~and a pilot, particularly when engaged

 disclosed to the FAA. 1’15 2 %10k

in commerdial aviation, is responsible
for the safety of passengers as wellas ..~

for others both in the air and on the w3
ground. RN R NEETE (R -
LegalConcerns =~ L o
Numerons commenters raise issues = -~ - =
that they believe are legal in nature. * - - . st

Three commenters argue that the :---
proposed regulations overstep FAA's 1. . ..
statutory authority, which involves the - -
safety of flying. They believe that FAA ~
regulations should address only the act - -~ vexrdf
of flying while under the influence of - SR
alcohol or drugs. o
The FAA does not agree with these ~ = . -2
commenters. Information about a e
person’s driving record, including DWY
and DUI offenses, has long been - "« 73
required as 8 part of the application
process for airman medical certification.” -
Moreover, the FAA believesthat . |
conduct outside the time actually spent .
flying can be relevant to a determination
of a person’s capability to pllotan = ...
aircraft, Multiple driving convictions or "
administrative actions involving alcohol g
or drugs have relevance to the issues of ., ... g
judgment, compliance disposition, and .-
medical qualifications. : -

Twenty-three commenters, including
three organizations, oppose the NPRM ., =~
on the basis of its intrusive nature. They
argue repeatedly that since there fsno
statistical evidence to supportthe = ™"
linking of a pilot’s past driving record .
with his or her potential for alcohal ar. -
dmg use in the COCkpit. very mﬂ‘ "‘"K;'E:i"
relevance exists for requiring access 0~
the records in the NDR. As aresult, it is -
argued that such a requirement by the "
FAA is, by nature, an invasionof -

privacy. Several commenters say that "'’
until definite proof is presente;%nk!ng “5'
the two types of operation, no Rty
justification exists for the proposals.. -
The FAA acknowledges that thers -
may be an impact on the privacy of -~
individuals by virtue of obtaining the " -
information in the NDR, but the impact "
is neither large nor unwarranted. Firet, .
most information in the NDR fs public .+ ¢
record information from the - g
participating states. Second, the medical
epplication already requires an - :+ .73
applicant to reveal his or her driving - )
record. Therefore, accessing the . - ;.00
information in the NDR should not resuit..-
in developing any new information
about the applicant, Third, Congress "/}
passed legislation explicitly granting the >
FAA the authority to receive - . .aus -
information contained in the NDR. The =
legislation contains limitations that .«
safeguard the privacy interests of -
individuals whose NDR records are

4

[

~

e
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Regarding the express consent form to
be attached to the medical application
for use in obtaining NDR information,
one commenter states that the FAA's
obtaining “express consent by a
deliberate and knowing act of
administrative extortion” is without
statutory authority. This commenter
believes that it is inappropriate to
withhold issuance of a medical
certificate if a person refuses to give
consent to access the NDR. ,

The FAA does not agree. Indeed, the
statute granting the FAA authority to
raceive NDR information tied the use of
the informaticn specifically to the
medical certification process. The
statute provides that that information is
to be used “to verify information
required to be reported to the
Administrator by an airman applying for
an airman medical certificate and to
evaluate whether the airman meets the
minimum standards as prescribed by the
Administrator to be issued an airman
medical certificate.” |23 U.S.C. 401 note]

Numerous commenters said that
pilots’ constitutional rights would be
violated because there is no opportunity

- for & hearing or appeal following
“zutomatic” certificate action for two
DWI1 convictions.

The FAA does not agree. This rule
provides that multiple motor vehicle
ections against a person within a 3-year
period are grounds for suspension or
revocation of any certificate or rating
issued to that person under part 61,
There is no “automatic certification
action.” Rather, the FAA will initiate
eppropriate enforcement action, and the
FAA’s formal enforcement procedures
will be followed. An airman will be
afforded all of the procedural safcguards
that are available generally in FAA
certificate action proceedings. These
proceedings could include notice of
proposed certificate action and,
possibly, & hearing before an
edministrative law judge, an appeal to
the National Transportation Safety
Board and, finelly, judicial review of the
determination.

Three commenters, including two
organizations, state that retroactive
enforcement is unfair, They note that
pilots would have exercised more
caution against receiving a DWI or DU1
conviction if they had known such
convictions might affect their pilots’
licenses,

The FAA recognizes this concern.
Under the proposed rule, at least one
motor vehicle action would have had to

occur after the effective date of the final

rule. However, possible loss of an -
airman certificate is not the reason a
person should comply with state laws
‘related to alcohol or drug use in

operation of a motor vehicle. These
alcohol- and drug-related highway
safety laws gshould be adhered to
because they are the law. The failure to
comply has serious adverse
consequences. Alcohol- and drug-related
traffic accidents result in the deaths of
thousands of Americans every year.
While other traffic offenses may result
in accidents, alcohol and drug
impairment clearly pose the greatest
threat and are the result of conscious
d=cisions. Motor vehicle actions reflact
a lack of safety awareness, & lack of
good judgment, and an indifference to
the adherence to established
requirements of law. Nevertheless, the
FAA recognizes that directly linking an
individual’'s compliance disposition
toward critical safety requirements in
the driving context to possible
certificate action against that
individual's pilot certificate is a
fundamental change. The FAA agrees
that the correlation should be
prospective and has so provided in this
final rule. To the extent that the rule has
& deterrent effect, resulting in a proper
compliance attitude toward the FAR, the
rule will have achieved its goal.

Ten commenters, including three
organizations, suggest that, in the words
of one individual, the “rule is using a
flawed base for its determinations”
because DWI cr DUI convictions are
based on substantially different state
laws. These differences include varying
pemissible blood alcohol ‘
concentrations (BAC) and differing state
procedures for those charged with DWI
or DUI offenses. Therefore, these
commenters argue that the proposed
rele could not be applied equally to all
airmen.

The FAA is aware of impairment level
and procedural differences among the
states. However, these differences in
stat2 laws and procedures, which are a
part of our Federal system, are nota
reason for inaction. Every person driving
an automobile is required to obey the
lews of the state in which the vehicle is
being operated. The fact that state laws
difier is not a defense to charges of
violating a law, nor do state law
d.fferences undermine a rule that uses
convictions or state administrative
actions under those varying laws. In the
NPRM, the FAA requested specific
comments on whether to treat state
judicial proceedings involving
“probation before judgment” and
“deferred adjudication™ as a “motor
vehicle action,” even though these
proceedings may not result in a
permanent record of conviction. The
FAA agrees with a commenter who
recommends that procedures such as
probation before judgment and deferred

4 adjudication not be considered motor

vehicle actions. Further evaluation is
needed of the possible impact on state
procedures of including judicial
proceedings that do not resultin a
conviction as a motor vehicle action
under the rule. As defined in the rule, a
motor vehicle action is a conviction;
license cancellation, suspension, or
revocation; or the denial of an
application for a license to cperate a
motor vehicle by a state for a cause
related to the operation of a motor
vehicle while intoxicated by alcohol or a
drug, while impaired by alcohol or a
drug, or while under the influence of
alcohol or a drug.

Finally, two commenters, including
one organization, note that the Federsl
Highway Administration (FHWA)
regulations refer only to “on duty”
alcohol- and drug-related motor vehicle
actions. The FHWA rule initially was
broader, and included off-duty
convictions for operating a vehicle
under the influence of alcohol. These
commenters refer to a judicial decision
involving the initial rule, Whalen v.
Volpe, 348 F. Supp. 1235 (D. Minn, 1972},
in which the court concluded that the
FHWA rule was arbitrary, capricious,
and unreasonable, The court found an
ebsence of any rational basis to
cenclude that there was a correlation
batween a conviction for drunken
driving while in a private automobile
and future conduct driving a commercial
vchicle. The decision was vacated later
based en a stipulation and agreement
entered into by the Parties. Whalen v.
Volpe, 379 F. Supp. 1143 (D. Minn. 1973),
and FHWA engaged in further
rulemaking. These commenters do not
believe that the FAA reasonably can
proceed to a final rule in light of the
Whalen case.

The FAA is not persuaded that the
Whalen case precludes promulgating a
final rule in this rulemaking. Since the
decision wag vacated it has no
precedential value. Moreover, there are
significant distinctions between the
Fi{WA rule and that agency’s statutory
authority and the FAA's rule and its
statutory authority. The FAA believes
that the Whalen rationale is no longer
persuasive and that there have been
significant changes in the recognition of
the dangers of driving while impaired by
drugs or alcohol and the reasonable
inferences that can be drawn from such
conduct about a person’s judgment and
compliance disposition. The effects of
substance abuse on the safety of
transportation are clear and the courts
have recognized the authority of
government agencies to take action to
prevent these effects. Therefore, the
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FAA is not persuaded that a court today
would reach the same conclusion that
was reached by the court in the Whalen
case.

Self-Policing

Eighteen commenters, including two
organizations, believe that only a small
segment of the flying population abuses
drugs or alcohol. The commenters argue
that the overwhelming majority of the
pilot population is already doing an
excellent job of self-policing; thus this
rule is unnecessary.

The FAA agrees that the majority of
the pilot community complies with the
regulations by self-policing. The FAA
accepis, and has so stated, that only a
small percentage of the airman .
population may be affected by abuse of
alcohol or drugs. However, a single
impaired or intoxicated pilot could
cause extensive and wide-spread
damage to the public through loss of life
or property damage. The FAA believes
that this regulation will encourage
greater self-policing and intends it to be
primarily corrective in nature, assisting
the agency, through deterrence, in
attaining its primary mission, that of
aviation safety.

Enforcement

Nineteen commenters say that they
believe the FAA has become irrationally
harsh in its enforcement policy, not
improving compliance, and damaging
FAA's credibility. They state that this
rule is one more step in this onerous
direction.

The FAA's compliance and
enforcement programs have been
modified recently. The opinions of the
flving population, particularly general
aviation pilots, have been taken into
consideration in the agency’s on-going
effort to maintain a high level of safety.
There will be continued insistence on
total compliance with the rules and
regulations that bave made our aviation
system as safe as it is. But agency
responsibility to enforce the rules will
not prevent the FAA from addressing
the aviation community's concerns and
enhancing the FAA’s responsiveness {o
the nsers of the system. The goal is to be
firm but fair. The FAA intends to use a
number of tools, including good
communications, training, education,
counseling, and finally enforcement, to
achieve the primary goal of safety.

The FAA has become aware that
there is a good deal of misunderstanding
about the enforcement process, leading
to a sense of mistrust. Therefore, the
new enforcement procedures will be
more flexible, with greater emphasis on
promoting compliance through
education and open communication. The

FAA will consider the need for
simplification in some of the regulations
to enhance understanding and promots
compliance.

Nevertheless, clear-cut violations of
regulations and a lack of compliance
disposition must be handled decisively
in the interest of promoting safety,
particularly in such safety-sensitive
areas as alcohol and drug abuse. The
FAA regards violations in these areas as
serious and will continue to expect strict
adherence to the regulations. As stated
in a recent FAA notice of enforcement
policy {54 FR 15144; April 14, 1689),
failure to disclose DWI or DUI
convictions when applying for an
airman medical certificate may be a
violation of § 67.20 of the FAR. In
pertinent part, that section provides that
no person may make or cause to be
made any fraudulent or intentionally
false statement on any application for
an airman medical certificate; so doing
is a basis for suspending or revoking
any airman certificate or rating held by
that person.

Persons who make false statements
on an application for an airman medical
certificate also may be criminally
prosecuted under 18 U.S.C. 1001, which
carries a fine of not more than $10,000 or
a term of imprisonment for up to § years,
or both. While the FAA refers cases for
consideration, the Department of Justice
determines whether to prosecute a
person under this statute,

Punishment

Twenty-one individuals and two
organizations provided comment on the
allegedly punitive nature of this rule.
Seven commenters and one organization
believe that the regulation should be
more stringent, to include such issues as
suspension of a pilot's license for a
single DWI conviction.

The FAA considered basing
enforcement on a single drug- or
alcohol-related motor vehicle action, but
chose not to do so because there are
existing procedures that call for the
review of any medical application in
which the applicant discloses & past
motor vehicle action. This review could
lead to further action resulting in the
denial, suspension, or revocation of a
medical certificate. This review takes
place at the time of the initial
submission of a medical application,
and is performed by the Aviation
Medical Examiner {AME), followed by
an additional agency review. Regarding
the falsification issue, there is an
existing FAR {§ 87.20) governing the
providing of accurate information to the
FAA, and Federal legislation exists {18
U.S.C. 1001) to address the criminal
aspect of providing false information.

On the other hand, 13 commenters
objected to the NPRM, making the
argument that the “punishment”
resulting from this rule {s harsh and
excessive. An airman certificate is
required of all pilots; in the case of
professional pilots, suspension or
revocation would deprive them of their
livelihood. This treatment, according to
the arguments of the commenters, {s too
severe in comparison to other industries.

The FAA agrees that certificate
suspension or revocation 15 a severe
action, but.one that fits the seriousness
of the violation involved. The intent of
these regulations is primarily corrective
in pature, and to achieve the FAA's
mandate fo ensurs safety in aviation.
Therefore, the FAA will take
appropriate enforcement action where
pilots have violated laws related to
substance use or abuse while operating
a motor vehicle,

One prganization states that virtually
every pilot subject to an alcohol- or
drug-related motor vehicle action will
challenge any prosecution to the fullest
extent of the law. While the FAA has no
reason to doubt the comment’s
assertion, there are ample reasons to
contest a DWI or DUI charge apart from
the action being taken in this rule. The
decision to challenge & criminal or
administrative charge is an option
available to any individual in our
society. If a pilot's record is reviewed
pursuant to § 61.15 for possible denial of
an application for a certificate ora
rating, or suspension or revocation of an
existing airman certificate or a rating, it
is because the pilot has violated an FAA
regulation. The opportunity for due
process, as always, {8 available both in
a state’s criminal and administrative
proceedings and the FAA's
administrative proceedings.

Medical Examination Form

As adopted, this rule amends § 61.15
to require a pilot to report to the
agency's Civil Aviation Security
Division in Oklahoma City each alcohol-
or drug-related motor vehicle conviction
or administrative action that occurs
after the effective date of the rule. This
reporting requirement is unrelated to the
existing requirement that a pilot fully
and completely answer all questions
related to traffic and other convictions

. on an “Application for an Airman

Medical Certificate or Airman Medical
and Student Pilot Certificate”. FAA
Form 8500-8. One commenter contends
that this requirement to describe any
previous record of convictions should
not be necessary as heis** * “ata
loss to see the relevance between an
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airman making an illegal U-turn and his/
her medical history.”

The FAA considers an airman’s
conviction history pertinent to the
medical certification process. An
Aviation Medica! Examiner {AME}) uses
this information, combined with the
physical examination findings, as an
important diagnostic tool. A history of
traffic or other convictions may indicate
a medical problem or may lead to
further inquiry regarding an applicant's
medical qualifications. While an illegal
U-turn conviction, in and of itself, may
not alert an AME to a possible medical
problem, multiple traffic convictions
might. Any reportable conviction
information, coupled with a DWI or DUI
conviction, could raise a question as to
the applicant’s fitness to perform the
duties or exercise the privileges of an
airman certificate. Given all the
information, an AME and the agency
can more accurafely assess a pattern of
behavior that may be indicative of a
personality disorder that has repeatedly
manifested itself by overt acts and, thus,
may warrant denis! of an application
for, or suspension or revocation of, an
airman’s medical certificate.

Another commenter states that
nowhere on the FAA Form 8500-8 does
the seriousness of failing to disclose
convictions appear. The agency refers
that commenter to the lower left-hand
corner of the form which contains a
notice describing penalties for
falsification or failure to disclose the
information required.

Still other commenters believe that
the possibility of an applicant
overlooking a question, or of making an
error in his or her response, is
compounded by placing the convictien
information the FAA is seeking within a
small area in the medical history section
of the form.

Data released on February 17, 1987,
based on an audit conducted over a 7-
year period by the OIG, indicate that
more than 88.5 percent of the pilot
population with convictions to report
have done so successfully using the
current form. The FAA, however,
recognizes the merit of the commenters®
desire to improve FAA Form 8500-8 to
achieve an even higher degree of
compliance and clarity and, thus, to
lessen the opportunity for error.

At this time, the FAA is revising the
current form for consistency with the
amendment to part 67 as adopted in this
final rule. The express consent provision
is added to the form and is placed above
the space previded for the applicant’s
signature. This provision allows the
FAA to receive information about the
g%allzicant that has been reported to the

Along with the addition of the express
consent provision, the agency is taking
the opportunity to incorporate those
suggestions that it deems will enhance
the appearance and clarity of the form,
Changes, in part, include revising the
instructions for filling out the form;
increasing the type-size, where possible;
moving the conviction items to a more
prominent focation within the medical
history section; and updating the portion
that deals with penalties for
falsification. The agency believes that
these revisions will enable mare
applicants for an airman medical
certificate to provide the reguired
information accurately and with less
effort.

Rehabilitation and Education

Several commenters believe there
should be provisions made for
rehabilitation and education. According
to the commenters, the time and effort
which the FAA would spend with this
program would be betier spent in
developing and encouraging
rehabilitation programs. The FAA is
described by the commenters as more
concerned with taking punitive
measures taken to remove the offending
individuals from the aviation community
than with taking a more humane,
restorative approach of “‘compassionate
intervention and rehabilitation.”

The FAA accepts and endorses
education and rehabilitation as
important and necessary facets of any
drug or alcohol program. In fact, the
agency has an active and successful
employee assistance program {(EAP).
The FAA encourages the creation and
use of industry EAPs, The FAA also
encourages individuals to seek help if
they have a substance abuse problem.
Community health organizations
generally have programs to assist such
individuals. However, the primary
mission of the FAA {s aviation safety
and the identification of associated

. safety problems.

Paperwork Burden

Four commenters say that this
regulation would cause an undue
paperwork burden on the FAA.

There admittedly will be an increase
in workload among the varions offices
responsible for implementation of this
rule. However, the agency believes that
the potential for increased safety in the
aviation community justifies the
additional burden. Every effort will be
made, however, to reduce the burden of
the agency's new recordkeeping
requirements. For example, in revising
the application for medical certification,
FAA Form 8500-8, the NDR access
express consent provision will be

printed on the form itself, thus
eliminating an extra document that must
be retained by the FAA. A detailed
listing of the reporting and
recordkeeping reguirements can be -
found in Part IV of the Regulatory
Evaluation which is contained in the
docket.

Insufficient Reporting Time

Several respondents note that pilots
should be given more than 60 days to
report past alcohol- or drug-related
driving convictions and administrative
actions. They contend that 60 days from
the effective date of the final rule does
not allow sufficient time for a pilot to
learn of the promulgation of the
regulation and then to report past motor
vehicle actions, One organization
suggests pilots might find it necessary to
contact state officials, determine the
nature of certain prior state actions, and
then seek counsel on whether reporting
of a specific action is required under the
regulations,

Although the NPRM proposed the
reporting of each alcohol- or drug-
related motor vehicle action received in
the 3-year period prior to the rule, this
provision is not being adopted. The final
rule requires only reporting of alcohol-
and drug-related motor vehicle
convictions or state administrative
actions received after the effective date
of the rule. The notification of each
motor vehicle action must be received
by the agency within 80 days after the
conviction or administrative action.
Given the deletion of the requirement to
report motor vehicle actions that
occurred in the 3-year period prior to the
effective date of the final rule, the FAA
believes that the 80-day notification
period is realistic and reasonable. In
addition, the effective date of the final
rule is 120 days after publication in the
Federal Register. This fairly lengthy
period should provide ample
opportunity for the final rule
requirements to be made widely known.

Proposed Amendment to § 61.23,
Duration of Medical Certificates

The NPRM proposed amending § 61.23
by adding new paragraph (d) to change
the duration of an airman medical
certificate. The proposed emendment
provided that any medical certificate
would expire automatically on the 81st
day after a pilot was convicted of, or a
state had taken administrative action
on, a single alcchol- or drug-related
motor vehicle violation, unless the
medical certificate would otherwise
expire before the 81st day. The pilot
could continue to operate an aircraft for
60 days after the date of conviction or
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until expiration of the certificate, if

earlier, as long as the pilot was not

otherwise disqualified under part 67.

" The pilot could schedule and complete a
new medical examinaticn anytime after
the date of the motor vehicle action. If
the pilot chose to reapply within 60 days
after the conviction, and, if based on
this examination and the agency's
review of the conviction or
administrative action, the pilot
continued to meet the medical standards
of part 67, then he or she would be
issued a new medical certificate and
could continue to pilot an aircraft
without interruption.

In addition, the NPRM proposed in
r:ew paragraph {d)(1) that each applicant
be required to present to the AME, at
the time of application and medical
examination for a new certificate, any
documents that substantiated
participation in any court-ordered
substance abuse treatment plan, and in
r.ew paragraph (d}{2), that each subject
gpplicant be required to show the AME
evidence of compliance with any other
court-ordered program related to the
conviction, such as community-service.

Numerous commenters contend that
1:0 measure should be taken to deny an
epplication for, or suspend or revoke, an
sirman’s medical certificate for a single
DWI or DUI conviction or action but,
rather, the airman should continue to be
required to report convictions on the
medical application form as a basis for
further medical evaluation. The
commenters support the FAA’s efforts to
deny medical certification to airmen
with disqualifying alcohol-or drug-
related medical conditions, but argue
that a medical diagnosis seems unlikaly
bhsed solely on a single alcohol- or
drug-related motor vehicle conviction or
state administrative action. Still others
question the premise that, based on a
single DWI or DUI &citon, the agency
would discover pilots with alcchol or
drug problems. These commenters
believe that if the agency considered
this proposition likely, the proposed
amendment to § 61.23 would not have
been drafted to allow such individuals
the latitude to continue to pilot an
aircraft for up to 60 days without having
to undergo a medical evaluation.

Some commenters have taken the
FAA to task over the requirement in the
proposed rule to have the AME evaluate
court and other administrative records,
presented by the examinee, to determine
compliance with any court-ordered
program related to a conviction. These
court-imposed programs could vary from
attendance in a substance-abuse

. treatment program to participation in a
community service program. Other

commenters, themselves physicians,
also express grave reservations over
this issue. They believe that the AME
would be placed in the unfamiliar role of
reviewer and verifier of legal
documents, and would further have to
attempt to determine if the sanctions
imposd had been, or were being,
discharged accordingly.

The FAA has considered the
commenter's views regarding the
likelihood of obtaining significant
results from requiring a pilot to reapply
for a medical certificate after a single
motor vehicle action (DW1, DUI, or state
administrative action). The agency
agrees that only rarely would a medical
examination triggered as a result of a
single motor vekicle action provide a
basis for a diagnosis of alcoholism or
drug dependency. The additional
examinations that would have been
triggered by the proposed requirement
would be a significant increase in
workload to the agency and an
expenditure of community medical
resources; conservatively, the FAA
eatimates that 7,000 additional
applications for medical certification
would be processed annually. Also of
consequences would be the fees to be
paid by the airmen in compliance with
the reexamination requirment. If the
findings from the additional
examinations prove minimal, as
expected, then imposing these
requirements appears to be
unwarranied. _

The FAA has further determined that
the provisions as proposed in
§ 61.23(d)(2) are beyond the scope of
current AMEg’ training or expertise. It is
FAA policy that every DWI or DUI
conviction or state motor vehicle
administrative action noted on an
application for an airmen medical
certificate be reviewed by the
Aeromedical Certification Division of
the Civil Aeromedical Institute (CAMI)
for indications of a condition warranting
denial of an application or suspension or
revacation of a medical certificate. This
includes an additional medical review
v-hen multiple motor vehicle actions are
listed on an application for a medical
certificate. Two motor vehicle actions
within 3 years, as provided by new
§ 61.15(d), still will provide grounds for
certificate action against a pilot's
airman certificate apart from any
additional medical review. Thus, after
considering all the comments received,
the FAA has not adopted in this final
rule the proposed amendment to § 61.23.

Pursuant to new § 61.15, the agency
requires that a pilot report each alcohol-

or drug-related motor vehicle conviction

or administrative action that occurs

after the effective date of the rule to the
Civil Aviation Security Division (CASD)

"in Oklahoma City. The report of a motor

vehicle action will result in a review of
that pilot's medical file to determine if
there is a basis for reconsideration of
the individual's eligibility for medical

‘certification.

The FAA is confident that the early
identification mechanisms currently in
place, the new reporting requirement,
and the scheduled crosscheck of the
airman medical records with the NDR,
are sufficient to maintain the requisite
high level of safety for the aviation
community and the traveling public.
Thus, the FAA has concluded that
limiting the duration of a medical
certificate after a single motor vehicle
action is not warranted.

Costs

Four commenters, including one
organization, raise economic issues.
Three say that the administrative
paperwork would not be “nominal,” nd
that the FAA should attempt to quantify
these costs. The FAA agrees, and has
specified the step-by-step process, with
the costs involved in each step, in
Section IV of the Regulatcry Evaluaticn.

Two of the commenters say that the
loss of pilot employment or pay resulting
from this rule should be considered ss a
cost of this rule. The FAA disagrees
because this rule merely identifies those
pilots already having received alcchel-
or drug-related motor vehicle
convictions or administrative actions.
Any cost is related to these pilots’ own
actions rather than the FAA’s acticns.

One commenter notes that the FAA
stated in the NPRM that the loss of
employment is not a regulatory cost and
“that the proposed rules would not have
a significant economic impact* * *ona
substantial number of small entities.”
This commenter asked whether a pilot is
considered a small entity. The quoted
language is based on the Regulatory
Flexibility Act of 1980 (RFA) and comes
from the Regulatory Flexibility
Determination section of the NPRM. The
FAA is required to ensure that small
entities are not unnecessarily and
disproportionately burdened by
Government regulations. The criteria for
a “substantial number of small entities”
is one-third of the'small firms subject to
the final rule, but no fewer than 11 firms.
This commenter understood “small
entity” to mean an individual pilot,
instead of a small firm. A firm,
regardless of size, is made up of
employees. In this case, the small firm
being referenced here is made up of
pilots and other employees. The loss of
employment for an individual pilot may
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or may not have a “significant economic
impact * * * on a substantial number of

small entities.” In this case, the FAA has:

determined that this rule. would not have
such an impact.

Section-By-Section Dlscnssxon of the
Rules -

Several changes from the NPRM
language have been made in the final
rule. Some differences are intended to
improve clarity; others are of & more
substantive nature.

Section 61.15 Offenses Involving
Alcohol or Drugs

Section 81.15{c) of the final rule has
been modified to reflect that only motor
vehicle actions that occur after the
effective date of the rule must be
reported to the FAA. The proposed rule
had referenced reporting responsibility
in the pilot's recent past as well as after
the effective date. Reporting alcohol- or
drug-related convictions or state motor
vehicle administrative actions in the
recent past is not a requirement of the
final rule. This change is 2lso reflected
in paragraphs (d} and {e}.

A modification was made to § 61.15{d)
of the final rule to reflect that multiple
motor vehicle actions as defined in the
rule resulting from the same driving
incident or factual circumstances will be
viewed as one motor vehicle action for
purposes of § 61.15{d). However, a pilot
still must report each action to the FAA.
regardless of whether it arises out of the
same driving incident or factual
circumstance. As part of the pilot's
description of the action, the pilot
should note that the action being
reported is part of a single set of factual
circumstances and reference any prior
action arising out of the same facts.

Section 81.15(e} of the final rule differs
from the proposed rule in the address to
which the information must be sent.
This has been changed from the Airman
Certification Branch to the Civil
Aviation Security Division.

Section 81.15()(1} of the final rule
differs from the proposed rule
(§ 61.15(e)(1)) in one minor respect. The
final rule provides that the denial of any
application for a certificate for a 1-year
period dates from “the date of the last
motor vehicle action” as compared to
the proposed rule langnage which states
“the date of the failure to report a motor
vehicle action.™

Section 61.23 Duml:on of Medical
Certificates

The NPRM proposed amending §61.23
by adding a new paragraph {d) to
change the duration of an airman’s
medical certificate. This requirement
- has not been adopted in the final rule.

Section 67.3 Access to the Natzonal
Driver Register

Two minor changes were made to this
section. First, the rule has been changed

to clarify that a person desiring to
review the NDR information must
request that the Administrator msake the
information available. Second,
additional language has been added to
clarify that the consent authorizes the
Administrator to request the chief driver
licensing official of the state to transmit
information contained in the NDR about
the person to the Administrator.

Finally, certain editorial changes in
the final rule have been made for clarity.

Paperwork Reduction Act

Section 61.15{d) would require 2 pilot
to report to the FAA each alcohol- or
drug-related motor vehicle conviction
and each alcohol- or drug-related state
administrative action. Information
collection requirements in the
amendment to § 61.15{d) have been
submitted for approval to the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1980 {Pub. L. 96-511).

Regulatory Evaluation Summary

Executive Order 12291, dated
February 17, 1981, directs Federal
agencies to promulgate new regulations
or modify existing regulations only if the
potential benefits to society for the
regulatory changes outweigh the
potential costs to society. The order also
requires the preparation of a Regulatory
Impact Analysis of all “major” rules
except those responding to emergency
situations or other narrowly-defined
exigencies. A “major” rule is one that is
likely to result in an annual effect on the
economy of $100 million or more, a
major increase in consumer costs, or a
significant adverse effect on
competition.

This final rule is determined not to be
“major” as defined in the Executive
Order, therefore a full Regulatory Impact
Analysis evaluating alternative
approaches is not required. A more
concise Regulatory Evaluation has been
prepared, however, which includes an
analysis of the economic consequences
of the regulation. This analysis has been
included in the docket, and guantifies, to
the extent practical, estimated costs as
well as the anticipated benefits, and
impacts.

A summary of the Regulatory
Evaluation §s contained in this section.
For a more detailed analysis, the reader
is referred to the full Evaluation
contained in the docket. _

The final rule establishes a basis for
the denial of an application for a pilot .

certificate and a basis for the revocation

_ or suspension of a pilot certificate for

pilots convicted of alcoho!- or drug-
related motor vehicle offenses or for
pilots penalized as a result of state
administrative action for cause. Under
this final rule, a pilot must report to the
FAA any conviction or administrative
action that occurs after the effective
date of the rule. Failure to report even
one conviction or administrative action
to the FAA is grounds for denial of an
application for an airman certificate and
grounds for suspension or revocation of
a certificate issned under part 61. This
reporting requirement is distinct from
the existing requirement to report traffic
and other convictions on an application
for an airman medical certificate.

The FAA's denial of an application
and the suspension or revocation of an

-existing certificate will be based on two

or more alcohol- or drug-related motor
vehicle convictions, two or more
administrative actions by a state for
cause, or at least one conviction and one
administrative action occurring within a
3-year period.

This final rule amends § 61.15 of the
Federal Aviation Regulations ([FAR) and .
affects an estimated 752,000 individuals
currently holding active medical
certificate in conjunction with student,
private, commercial, airline transport,
glider-only, and lighter-than-air pilot
certificates and ratings issued by the
FAA. Promulgation of this final rule
could result in the denial, revocation, or
suspension of the privilege to operate an
aircraft for an estimated 1,000 to 12,000
pilots annually. The costs of suspension
or revocation of a certificate issued
under part 81 will be the negative
economic impact associated with the
temporary or permanent loss of
employment for pilots engaged in
commercial aviation. The FAA does not
consider this a cost of the rule; rather it
considers these costs to be the result of
alcohol or drug use in connection with
the operation of a motor vehicle.

The FAA has calculated the present
value cost of this rule to be $4,409,794,
discounted over a 10-year period, in 1988
dollars. The vast bulk of these costs are
internal FAA administrative costs and
will not be borne by the individual
pilots. The costs o ing in the first
year are estimated to be $1,116,864, in
the second year are estimated to be
$670,765, and in each subsequent year . -
are estimated to be $644,158.

The FAA has incorporated a consent
provision in the FAA medical '
application form [Farm 8500-8, the
“Application for Airman Medical
Certificate or the Airman Medical and
Student Pilot Certificate™) for use in
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searching for alcohol- or drug-related
convictions or administrative actions
reporied to the National Driver Register
(NDR). This consent will allow the FAA
to query the NDR about every pilot who
applies for an airman medical
certificate.

Based on the requirements of the final
rule, airmen will have 60 days to send 8
letter to the Civil Aviation Security
Division {AAC~700) with their name,
airman certificate number, and
information about any DWI or DUI
conviction or state administrative action
aclquired after the effective date of the
rule.

Depending on the certificate held or
the operations conducted, each pilot
raust have a physical examination every
6 months, 1 year, or 2 years; at that time,
the following screening/checking
process will begin for that pilot. An
average of 10,000 pilots per week
undergo FAA physicals. Thus, the FAA
facility in Oklahoma City processes the
10,000 applications for medical
certification per week. A tape with the
pilct data will be sent each week,
through the appropriate agencies, to the
NDR. The NDR will match this tape
against its register, and will create a
tape of any pilot data entries that agree.
This information will then be returned to
the FAA, and will be used to obtain the
necessary state driving records. The
resulting data on the estimated 200
pilots per week will be compiled for
comparison with medical history data
and with the disclosures required for
§ 61.15.

The FAA expects that this rule will
reduce the number of aviation accidents
caused by pilots who may be impaired
by alcohol or drugs during aircraft
operations. However, the FAA has been
unable tc directly quantify the expected
benefits of the final rule. Some
observations can be made, however,
regarding potential benefits. During the
period from 1978 to 1987, 6.0 percent of
general aviation pilots killed in aviation
accidents had a blood alcohol level of at
least 0.04 percent. During this same 10-
year period, 11,213 people died in
general aviation accidents. If 6.0 percent
of these people died in accidents where
the pilot was under the influence or
impaired by alcoho), over 670 people
died in accidents where alcohol may
have been a contributing cause.

Based on this analysis, and using $4.4
million as the present value 10 year cost
of the rule, the chart below shows the
cost of saving one life as a function of
the effectiveness of the rule in
preventing accidents.

Cost of rule

Effectivaness of rule (percent) por e

(dollars)
1 $640,000
10 64,000
20 32,000
30 21,300
40 16,000
50 12,800
€0 10,700
70 9100
80 8,000
) 7.100
100 6,400

At this time, the FAA cannot
accurately predict how effective the rule
will be in preventing fatalities suchas
discussed above. Even if it proves to be
only 1 percent effective, however, the
cost per fatality prevented appears to be
less than values currently ascribed to a
statistical life. The FAA believes that
the rule will be more effective than 1
percer.t and concludes that the potential
benefits of the rule will exceed potential
costs.

Four commenters raise economic
issues based on the cost/benefit
snalysis in the Notice of Proposed
Rulemaking (NPRM). A discussion of
these comments is contained in the firal
Regulatory Evaluetion contained in the
docket and elsewhere in the preamble to
the rule.

Regulatory Flexibility Determination
The Regulatory Fiexibility Act of 1980

.{RFA) was enacted by Congress to

ensure that small entities are not
unnecessarily and disproportionately
burdened by Government regulations.
The RFA requires Federal agencies to
review rules which may have a
“significant economic impact on a
substantial number of small entities.”

The FAA's criterion for a “substantial
number” are a number which is not less
than 11 and which is more than one-
third of the small entities subject to the
rule. For air carriers, a small entity has
been defined as one who owns, but does
not necessarily operate, 9 or less
aircraft. The FAA's criterion for a
“significant impact” are at least $3,800
per year for an unscheduled carrier,
$53,500 for a scheduled carrier having an
airplane or airplanes with only 60 or
fewer geats, and $95,800 per year for a
scheduled carrier having an airplane
with 61 or more seats.

The FAA has determined that the rule
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities. The
basis of this determination is the FAA's
opinion that any adverse economic
consequences associated with the loss
of the privilege to operate an aircraft for

aviation pilots convicted of alcohel- or
drug-related motor vehicle offenses or
penalized as a result of State
administrative action for cause is the
direct consequence of alcohol or drug
use in connection with the operation of
a motor vehicle and not as a result of
the rule. Since there are minimal
econamic consequences due to the rule,
the total costs that could be attributable
to a significant number of small entities
are below the threshold dollar limits.

Trede Impact Statement

This final rule will affect only those
individuals who hold an FAA-issued
airman certificate and, therefore, would
have no impact on trade opportunities
for U.S. firms doing business overseas or
foreign firms doing business in the
United States.

Federslism Implications

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
riational Government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this regulation would
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Conclusion

For the reasons discussed in the
preamble, and based on the findings in
the Regulatory Flexibility Determination
and the International Trade Impact
Analysis, the FAA has determined that
this regulation is not a major regulation
under the criteria of Executive Order
12291. In addition, the FAA certifies that
this regulation will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. This
regulation is considered significant
under DOT Regulatory Palicies and
Procedures {44 FR 11034; February 26,
1979). A regulatory evaluation of the
regulation, including a Regulatory
Flexibility Determination and
International Trade Impact Analysis,
has been placed in the docket. A copy
may be obtained by contacting the
person identified under “FOR FURTHER
INFORMATION CONTACT.”

List of Subjects
14 CFR Part 61

Aircraft, Airmen, Alcoholism,
Aviation safety, Drug abuse, Recreation
and recreation areas, Reporting and
recordkeeping requirements.
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14 CFR Part 67

Airmen, Aviation safety, Health,
Reporting and recordkeeping
requirements.

The Amendments

In consideration of the foregoing, the
Federal Aviation Administration
amends part 61 and part 67 of the
Federal Aviation Regulations (14 CFR
parts 61 and 67} as follows:

PART 61—CERTIFICATION: PILOTS
AND FLIGHT INSTRUCTORS

1. The authaority citation for part 61 is
revised to read as follows:

Authority: 49 U.S.C. App. 1354(a). 1355,
1421, 1422, and 1427; 49 U.S.C. 106{g) (Revised
Pub. L. 97-449, January 12, 1983).

2. By amending § 61.15 by adding new
paragraphs (c), (d), (e), and {f) to read as
follows:

§ 61.15 Offenses involving alcoho! or
drugs. : :

. L L ] - »

(c) For the purposes of paragraphs (d}
and (e} of this section, a motor vehicle
action means—

(1) A conviction after November 29,
1990, for the violation of any Federal or
state statute relating to the operation of
a motor vehicle while intoxicated by
alcohol or a drug, while impaired by
alcohol or a drug, or while under the
influence of alcohol or a drug;

(2) The cancellation, suspension, or
revocation of a license to operate a
motor vehicle by a state after November
29, 1990, for a cause related to the
operation of a motor vehicle while
intoxicated by alcohol or a drug, while
impaired by alcohol or a drug, or while

under the influence of alcohol or a drug;
or .

{3) The denial after November 29,
1990, of an application for a license to
operate a motor vehicle by a state fora
cause related to the operation of a motor
vehicle while intoxicated by alcohol or a
drug, while impaired by alcohol or a
drug, or while under the influence of
alcohol or a drug. '

(d) Except in the case of a motor
vehicle action that results from the same
incident or arises out of the same factual
circumstances, a motor vehicle action
occurring within 3 years of a previous
motor vehicle action is grounds for—

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of the last motor vehicle action; or

(2) Suspension or revocation of any
certificate or rating issued under this
part.

(e) Each person holding a certificate
issued under this part shall provide a
written report of each motor vehicle
action to the FAA, Civil Aviation
Security Division {AAC-700), P.O. Box
25810, Oklahoma City, OK 73125, not
later than 60 days after the motor
vehicle action. The report must
include—

(1) The person’'s name, address, date
of birth, and airman certificate number;

{2) The type of violation that resulted
in the conviction or the administrative
action;

{3) The date of the conviction or
administrative action;

(4) The state that holds the record of
conviction or administrative action; and

(5) A statement of whether the motor
vehicle action resulted from the same
incident or arose out of the same factual

circumstances related to a previously-
reported motor vehicle action.

() Failure to comply with paragraph
{e) of this section is grounds for—

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of the motor vehicle action; or

- {2) Suspension of revocation of any
certificate or rating issued under this
part.

PART 67—~MEDICAL STANDARDS AND
CERTIFICATION

3. The authority citation for part 67 is
revised to read as follows:

Authority: 49 U.S.C. App. 1354(a}, 1355,
1421, and 1427; 49 U.S.C. 106(g) (Revised, Pub.
L. 97448, January 12, 1983},

4. By adding new § 67.3 to read as
follows:

§67.3 Access to the National Driver
Register.

At the time. of application for a
certificate issued under this part, each
person who applies for a medical
certificate shall execute an express
consent form authorizing the
Administrator to request the chief driver
licensing official of any state designated
by the Administrator to transmit
information contained in the National
Driver Register about the person to the
Administrator. The Administrator shall
make information received from the
National Driver Register, if any,
available on request to the person for
review and written comment,

Issued in Washington, DC, on July 28, 1990,
James B. Busey,

Administrator.
[FR Doc. 90-17827 Filed 7-26-80; 4:37 pm])
BILLING CODE 4210-13-M



41415

Corrections

Federal Register
Vol. 55, No. 197

Thursday, October 11, 1990

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 61

[Docket No. 25905; Amdt. No. 61-87, 67-14}
RIN 2120-AC51

Pilots Convicted of Alcohol- or Drug-
Related Motor Vehicle Offenses or
Subject to State Motor Vehicle
Administrative Procedures

Correction

In rule document 90-17827 beginning
on page 31300 in the issue of
Wednesday, August 1, 1890, make the
following correction:

§61.15 [Corrected]
On page 31309, in the third column, in

§ 61.15(f)(2), “‘Suspension of” should
read “Suspension or”.
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