Friday, July 17, 1964

Title 14—RERONAUTICS AND
SPACE
Chapter 1—Federal Aviation Agency

MAPTEI B—PROCEDURAL RULES (NEW]
[Reg. Docket No. 4003; Amat. 11~8)

PART 11—GENERAL RULE MAKING
PROCEDURES INEW]

Assignment of Navigable Airspace

This amendment to Part 11 [New] of
the Federal Aviation Regulations alters
the Federal Aviation Agency's General
Rule Making Procedures to authorize
FAA Regional Directors to issue regula-
wons assigning controlled airspace for
terminal areas.

This action was published as a notice
of proposed rule making in the FEDERAL
REGISTER on February 14, 1964 (29 F.R.
2467). A supplemental notice and a
notice extending the period for com-
ments were published in the FEbpERAL
REGISTER on February 25, 1964, and
March 17, 1964, respectively (29 F.R.
2677, 3441). Under the proposed rule,.
Regional Directors would have been au-
thorized to issue regulations on restricted
areas as well as on controlled airspace
for terminal areas.

Five parties submitted comments on
the proposal and the over-ail reaction.
was one of opposition. Some of the com-
ments stated broad objections to the
decentralization of the airspace rule:
making function while others eoncen-
trated on specific situations where re-
gional handling of airspace rules would
be undesirable. A prevailing theme:
dealt with the need for the exercise of
firm control over the national airspace
program, and the importanece of cen-
tralization to the achievement of this.
goal. Particularly in the case of the
designation of special use: alrspace, it
was pointed out that the impact of many
airspace rule making actions on the.
public and on the defense establishment.
was such as to call far top-level coordi-
nation and control. Strong objections.
were made to any delegation of rule
making authority which would enable
Regional Directors to issue notices and.
rules for special use or en route purposes,.
or to process cases requiring coordina--
tion with the Departments of Defense
and State under Executive Order 10854.

It was suggested in two comments
that if the Agency did carry the proposal
to a final rule, proeedures be incorpo-
rated therein for the appeal or referral
of cases to the Washington Headquarters
whenever a controversy arese over the
position taken by a Regional Director.
The Department of Defense was par-
ticularly concerned that delegation of
airspace authority to the field in the
FAA, while DOD maintained centralized
authority, would disrupt the timely ex-
change of information between DOD and
FAA. Other comments reflected upon
the history of the airspace program and
contended that adoption of the proposed

Ge

-FEDERAL REGISTER

action would run contrary to the aims of
the Federal Aviation Act of 1958 and pre-
vent the administration of a uniform
airspace program. Some comments
suggested further that if any delegation
of authority was to be adopted, the FAA
should clearly outline the responsibilities
of the Regional Directors and establish
firm guidelines to prevent the promulga-
tion of inequitable and inconsistent
actions.

The FAA has studied these comments
and found several of them to be meri-
torious. It has reviewed the proposal
as it related to the designation of special
use airspace and has concluded that this
function should be performed by the
Washington Headquarters. Restricted
areas are by nature most critical be-
cause of the prohibition to flight they
entail and because of their usual tie-in
with national defense interests. Reten-
tion of this function in Washington will
perpetuate the exercise of central con-
trol in this area and minimize the im-
pact on procedures now followed by DOD
and FAA in exchanging information on
airspace matters.

The notice stated that airspace desig-
nations for en route purposes would con-
tinue to be handled by the Air Traffic
Service in Washington. However, it also
contained a provision which would have
permitted Regional Dijrectors to issue
rules on airways and routes if they were
tied in with an action on restricted areas
or terminal control areas. The purpose
of that provision was to ensure that the
division of responsibilities between the
headquarters and field offices did hot
require the Agency' to fragmentize rule
making cases when a consolidated pres-
entation of actions was necessary to as-
sure intelligent participation in the rule
making process by interested persons or
to avoid the separate publication of
minor amendments tied in with another
action. The Agency still intends to is-
sue consolidated actlons in line with this
policy, but the change in the division of
responsibilities adopted herein neces-
sitates the establishment of different
guidelines. Inasmuch as restricted area
cases will not be handled by regional of-
fices, it is not anticipated that it will be
necessary for Regional Directors to issue
any notices or rules on jet routes or jet
advisory areas. Thus, the rule adopted
herein prohibits Regional Directors from
handling actions on Part 75 [Newl.
Regional Directors will, however, be au-
thorized to include action on a Federal
airway in a notice or rule relating to
controlled airspace for terminal areas if
the airway action is ancillary to the ter-
minal area case and if he obtains ap-
proval from FAA Headquarters in Wash-
ington to ensure that there is consist-
ency with national airway planning.

All airspace dockets affecting airspace
outside the three-mile limit will be issued
by the Washington Headquarters. All
of these cases are coordinated with the
State and Defense Departments under
Executive Order 10854 and their han-
dling in Washington will permit contin.
uation of existing procedures in effecting
this coordination.

The notice of proposed rule making
contained a provision for the redelega-
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tion of authority by Regional Directors.
Under the rule adopted herein, no redele-
gation of authority by a Regional Direc-
tor would be permissible. With this
provision, with the distribution to the
field of new and revised internal direc-
tives on the processing of airspace cases,
and with the limitation placed on Re-
gional Directors as to the categories of
airspace allocations they may handle,
the FAA believes that proper control will
be maintained over the. airspace pro-
gram. At the same’ time, Regional han-
dling of cases on controlled airspace
should accelerate the processing of a
large volume of dockets. It will also
permit decisions on many dockets hav-
ing more of a local than national impact
to be made by Agency officials most fa-
miliar with the case,

No provision appears in the rule making
action taken herein for Headquarters
intervention in terminal airspace dockets
creating & controversy in the field. It
is the intent of this amendment to dele-
gate complete authority to Regional
Directors in matters related to airspace
allocations concerning terminal areas.
Section 11.73 [Newl, however, does pro-
vide for petitions for reconsideration
to be submitted to the Administrator
within 30 days after publication of the
rule. This provision should provide ade-
quate relief for parties who feel that
rule making action taken by a Regional
Director is contrary to the public interest.

The notice of proposed rule making
anticipated a problem in the handling
of airspace overlapping two regions, and
provided for the issuance of a rule in
these cases by the region responsible for
the larger portion of the airspace in
question. Upon further consideration,
the Agency has decided to refrain from
establishing quantity of airspace as the
determining factor as to how these ac-
tions would be handled. Responsibility
over the greater portion of such airspace
may be the controlling factor in some
cases, but it will be left to the regional
offices concerned to consider all the prob-
lems involved in the case and to jointly
decide which region will issue the notice
of rule.

Since these amendments are proce-
dural in nature, they may be made ef-
fective on less than 30 days’ notice.

In consideration of the foregoing, Part
11 [New] of Chapter I of Title 14 of the
Code of Federal Regulations is amended,
effective immediately, as hereinafter set
forth.

1. In § 11.61, paragraph (¢) is amended
and paragraph (d) is added. The
amended paragraph (c¢) and the added
paragraph (d) read as follows:

§ 11.61 Scope.

(¢) For the purposes of this subpart,
“Director” means the Director, Air Traf-
fic Service (or any person to whom he
has delegated his authority in the matter
concerned) or a Regional Director. Each
Regional Director is limited, however, to
those matters relating to terminal area
air space, within the United States, as
described in § 71.165 of Subpart F, and
Subparts G and H, of Part 71 [New].
He may, however, include those matters
relating to a Federal airway or additional



control area, within the United States,
as described in Subparts B, C, D, and J,
and § 71.163 of Part 71 [Newl, if they
are ancillary to the terminal area air-
space matter. Before including any re-
lated Federal airway or additional con-
trol area matter, the Regional Director
must coordinate with and obtain ap-
proval from FAA Headquarters in Wash-
ington to ensure that there is consistency
with national airway plans.

(d) For the purposes of this subpart,
“General Counsel” means the General
Counsel, or 8 Regional Counsel, or any
person to whom the Genera] Counsel or
Regional Counsel has delegated his au-
thority in the matter concerned.

§11.63 [Amended]

2. Section 11.63(a) is amended by
striking out the words “a Regional As-
sistant Administrator or”.

3. Section 11.69(a) is amended to read
as follows:

§ 11.69 Adoption of rules or orders.

(a) After the closing date for submit-
ting written comments on a notice or,
if a hearing is held; &ftér the hearing,
the Office having substantive responsi-
bility for the subject involved studies the
entire matter of a proposed rule or order.
The General Counsel determines whether
legal justification exists for the proposed
action, and thereafter prepares an ap-
propriate rule, order, or notice of denial.
The rule, order, or notice of denial is
then submitted to the Director for his
action.

4, Section 11.69(b) is amended by
striking’out the words “by the Adminis-
trator” and inserting the words ‘‘by the
Director” in place thereof.

§11.75" [Amended]

5. Section 11.75(a) is amended by
striking out the words “Director of Air
Traffic Service” and inserting the word
“Director” in place thereof.

(Sec. 307 of the Federal Aviation Act of
1958; 49 US.C. 1348) )

Issued in Washington, D.C., on July 13,
1964.
HaroLD W, GRANT,
Acting Administrator.
[FR. Doc. 64-7125; Piled, July 16, 1964;
e 8:49 am.]




