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DEPAITrMENT OF TRANSPORTATION FAA promulgated rules of practice (53 practice in civil penalty actions were
FR 34640; September 7, 1988) for civil promulgated. The court held that the .

Federal Aviation Administration penalty actions conducted under a procedural challenge to promulgation of
14 CFR Part 13 statutory amendment (Pub. L. 100-223; the rules of practice in August 1980 was

[Docket No. 25690, AmdL No. 13-21] December 30, 1987} to the Federal ripe for review and granted the petition
Aviation Act of 1958, as amended. That for review on that ground. The court

Rules of Practice for FAA Civil Penalty amendment empowers the expressed no opinion on the ripeness or
Actions Administratortoassesscivilpenalties, themeritsoftheAirTransport
AGENCY.Federal Aviation not to exceed $50,000, for a violation of Association's several substantive •
Administration {FAA}, DOT. the Federal Aviation Act or the FAA's challenges to the rules of practice. On
ACTION:.Final rule. safety regulations promulgated May 29, 1990, the Department of Justice

thereunder. Under this statutory filed with the U.S. Court of Appeals a
SUMMImV:In accordance with a decision authority, a civil penalty may be petition for rehearing and a suggestion
of the United States Court of Appeals assessed only after notice and an for rehearing en banc of the panel's
for the District of Columbia, issued on opportunity for a hearing on the record, decision issued on April 13, 1990. On
April 13, 1990, the FAA published the The legislation enacted in 1987, June 20,1990, by a vote of 5-5, the U.S.
rules of practice for civil penalty actions authorizing the FAA generally to assess Court of Appeals denied the suggestion
for comment by interested persons. This civil penalties administratively, was for rehearing en bane. The Department
final rule adopts and republishes, with limited by its terms to a 2-year period, of Justice is currently considering
certain changes discussed herein, the effective through December 30.1989. On whether to seek further review of the
initiationproceduresand therulesof December 15,1989,a 4-monthextension April13paneldecisionintheUnited
practiceforFAA civilpenaltyactions oftheFAA's authoritywas enacted. StatesSupreme CourL

{I}notexceeding$50,000fora violation effectivethroughApril30,1990.On May InitsApril3decision,thecourt
oftheFederalAviationAct of1958,orof 4,1990,an additional3-monthextension orderedtheFAA "nottoinitiatefurther

any rule,regulation,ororderissued oftheFAA's authoritywas enacted;the prosecutions° * *untiltheagencyhas
thereunder,and,{2}regardlessof legislationstatesthattheextensionis engagedinfurtherrulemakinginaccord
amount,fora violationoftheHazardous effectiveasofApril30,1990.The withsection553."Slipop.at21.Inthe
MaterialsTransportationAct,orany authoritynow willexpireon July31, exerciseofits"equitableremedial
rule,regulation,ororderissued 1990,unlessCongressagainactsto powers,"thecourtstated,"[T]heFAA is
thereunder.Adoption ofthef'malruleis extenditormake itpermanent, freetoholdpendingcases inabeyance
necessarysothattheFAA may resume InthefinalruleissuedinAugust1988, whileitengagesinfurtherrulemaking.If
initiation,prosecution,and adjudication theFAA made therulesofpractice and when theFAA promulgatesa final
ofcivilpenaltyactionsunder its applicabletocivilpenaltyactions, ruleforadjudicationofadministrative
statutoryauthority.The finalruleis regardlessofamount,fora violationof penaltyactions,itmay thenresume
intendedtocompletetherulemaking theHazardous MaterialsTransportation prosecutionofthesecases."Id.at20-21.
actionissuedafterthecourt'sdecision. Act,orany rule,regulation,ororder Inaccordancewiththecourt's

DATES:Effective date: August 2, 1990. issued thereunder. In the August 1988 decision, all civil penalty cases initiated
Effective date of the final rule issued on final rule, the FAA invited interested under the rules of practice have been
April 17,1990 {55 FR 15110; April 20, persons to comment on the rules of held in abeyance and no notices of
1990}: August 2, 1990. practice. On March 17, 1989, the FAA proposed civil penalty have been issued
FORFURTHERINFORMATIONCONTACT: issued a detailed disposition of the 20 since the court's decision. Even informal

comments submitted on the rules of procedures, such as informalDenise Daniels Ross, Special Counsel to practice, responding to the commenters'
the Chief Counsel {AGC_}, Federal objections to specific provisions of the conferences, have been held in
Aviation Administration, 800 abeyance. The administrative law
Independence Avenue SW., rules of practice. 54 FIR11914; March 22, judges in the Office of Hearings of the

Washington, DC 20591; telephone {202} 1989. m_iThe Air Transport Association of Department of Transportation have
267-3773. America filed a petition for review in notified the parties in docketed cases m
SUPPLEMENTARYINFORMATION: the U.S. Court of Appeals for the District that all proceedings are being held in ._"--"
Availability of the Final Rule of Columbia {No. 89-1195}, challenging abeyance pending adoption of

Any person may obtain a copy of this the agency's promulgation of the final procedural rules in accordance with the j
final rule by submitting a request to the rule and the rules of practice for civil court's decision. No new hearings have
Federal Aviation Administration, Office penalty actions. Several persons in their been scheduled since April 13, 1990. The
of Public Affairs, Attention: Public individual capacity, the Aircraft Owners FAA and the Office of Hearings made

and Pilots Association, the National Air every effort to notify in writing all
Information Center {APA-430}, 800 Carrier Association, the Air Line Pilots persons whose cases were pending at
Independence Avenue SW., Association, and America West the time of the court's decision, whether
Washington, DC 20591; or by calling intervened in support of the petition for or not a hearing had been held,
{202} 267-3484. Communications must scheduled, or not yet scheduled. , -
identify the amendment number of this review filed by the Air Transport
final rule. Persons interested in being Association. In its opinion, the court stated that '

On April 13, 1990, the court of appeals "Insofar as the FAA's pending notice of ',
placed on the mailing list for future issued its decision in Air Transport proposed rulemaking {issued on
notices of proposed rulemaking also Association v. Department of February 28, 1990 {55 FR 7980; March 6,
should request a copy of Advisory Transportation {D.C. Cir., No. 89-1195}. 1990}} seeks public comment on the
Circular No. 11-2A, Notice of Proposed In a 2-1 decision, the court agreed with individual rules that the agency intends
Rulemaking Distribution System, which the petitioner and intervenors that the to amend, the agency may rely on the
describestheapplicationprocedures. FAA was obligedby section553ofthe outcome ofthatrulemakingas apartial
Background AdministrativeProcedureAct toprovide fulfillmentofthismandate."Slipop.at
On August 31,1988,by finalrule,the noticeand comment beforetherulesof 20.Nevertheless,inlightofthecourt's
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decision, the FAA suspended the Administrative Conference notes that effective 30 days after publication of this
, effective date of the changes contained the April 1990 NPRM "substantially final rule, in accordance with section

in a final rule issued on April 17, 1990 incorporates the provisions" of the 553 of the Administrative Procedure Act.
(55 FR 15110;, April 20, 1990), pending Conference's recommendations. In The agency believes that the 30.day
further notification in the Federal Recommendation 90-1, the period will ensure that interested
Register. By this documenh the FAA Administrative Conference notes its persons have a sufficient opportunity to
gives notice that the changes published "intention to study the issue of the more review and become familiar with the
in the April 1990 final rule, to the extent appropriate location for adjudicatory revised rules of practice.
they have not been revised herein, will authority[,]" if Congress extends the The revised initiation procedures and
become effective 30 days after assessment authority either permanently amended rules of practice, of course,
publication of this final rule. or for a substantial period. According to will apply prospectively to any case

Concurrently with the issuance of the the Administrative Conference, there initiated after the effective date of this
April 1990 final rule, the FAA issued are arguments on both sides of the issue final rule. The revised procedures and
another NPKM, published in a separate of whether the assessment authority amended rules also will apply to
part of the same Federal Register, in should be retained by the agency or pending cases, no matter where in the
response to the court's ruling. 55 FR transferred to the National process, as described in the April 1990
15134; April 20,1990. The rules of Transportation Safety Board. In the final rule. 55 FR at 15125-15126; April 20,
practice, published in their entirety for Conference's words, "The better choice 1990. In addition to that discussion, the
comment, included the changes adopted between the two is not self-evident." following guidance is offered to ensure
pursuant to the April 1990 final rule. Effectiveness of the Final Rule smooth and efficient implementation of
Because all proceedings under the rules the revised prehearing procedures and
of practice were suspended as a result The court's decision permits the FAA amended rules of practice to pending

to "resume prosecution of [pending] cases held in abeyance after the court'sof the court's decision, the agency
moved expeditiously to issue the NPRM cases" upon promulgation of a final rule. decision.
following the court's decision. Given the Slip op. at 2I. In the April 1990 NPRM, Under § 13.221{a}, an administrativethe FAA stated its intent to make the
familiarity of the aviation community law judge must give the parties at least
with the rules of practice, and the rules and any revisions immediately
several previous opportunities the public effective upon publication of a final rule 60 days notice of the date, time, and

in the Federal Register as permitted location of a hearing. Thus, while the
has had to comment on these rules, the under the Administrative Procedure Act. required notice of the time, place, and
FAA provided a 30-day comment period The FAA stated that good cause would location of a hearing could be issued as
on the April 1990 NPRM. exist for immediate effectiveness of the soon as the rules become effective, the

On June 7,1990, the Administrative final rule to address the interests that all agency anticipates that hearings would
Conference of the United States parties share in fair and expeditious not be held earlier than 60 days after the
(hereinafter "_dministrative adjudication of civil penalty actions, effective date {in essence, 90 days after
Conference") met in its forty-first considering the time that civil penalty publication of this final rule}. Under
plenary session to consider the actions would have been suspended § 13.221(c} as revised, the parties may
proposed recommendations of the under the court's decision. The agree, with the consent of the
Committee on Adjudication, and the commenters neither addressed nor administrative law Judge, to hold the

report on civil money penalties for objected to the agency's expressed hearing earlier than scheduled but
Federal aviation violations prepared by intent, sometime after the effective date of the
Professor Richard Fallon of Harvard The agency continues to believe that final rule.
Law School, a consultant to the immediate implementation of the Also, to avoid unnecessary disputes
Administrative Conference. On June 20. amended rules, thus serving the about calculation of time and the
1990, the Administrative Conference interests of respondents and the public amount of time remaining to file
transmitted Recommendation 90-1 to in swift prosecution and adjudication, documents or responses, the agency
Congress. Recommendation 90-1, which would constitute good cause for believes that any time period in the
will be published in the Federal immediate effectiveness. However, there rules of practice that permits or requires mm
Register, recounts the history of the are other interests to consider in light of action by a party should begin anew as
agency's civil penalty assessment the number of issues raised by the of the effective date. For example, ff a
authority and the Administrative commenters in response to the April party had 20 days remaining (of the 50-
Conference's participation in reviewing 1990 NPRM. This final rule adopts many day period) to perfect an appeal by filing --"
implementation of the authority and the changes to the prehearing procedures an appeal brief on the date of the court's ___,
rules of practice. The Administrative and the rules of practice that govern decision (April 13,1990}, the party now
Conference adopts the Adjudication civil penalty hearings. Despite the will have the full 50-day period to file
Committee's recommendation that the interests that may be served by the appeal brief, calculated from the
authority for administrative assessment immediate effectiveness of the amended effective date of this final rule. The FAA
of civil penalties ..... be made a rules, the agency believes that both will construe time periods in the rules in
permanent feature of Federal regulation public and private interests will be this manner and is confident that the
of aviation safety." The Administrative better served by allowing interested administrative law judges will exercise
Conference also recommends that persons, particularly respondents in their discretion appropriately and
Congress remove the $50,000 statutory these actions, sufficient time to review judiciously to ensure fairness to the
Ceiling for civil penalty actions initiated the amended rules of practice, parties in these proceedings. If the
pursuant to the assessment authority. Therefore, the amended rules will not parties find that they would be

While continuing to recommend become effective immediately. Instead, adversely affected by unanticipated
changes to the rules of practice to changes to the rules of practice time constraints, either party may
eliminate ambiguities and address contained in the April 1990 Final rule, request an extension of time to file
misunderstandingsand perceptionsof changesadoptedherein,and provisions documents,eitherorallyorinwriting,
unfairnessintherules,the adoptedwithoutchangewillbecome under§ 13.213oftherules.
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Admittedly, this somewhat unusual Federal Register and may be used by the submitted comments on the April 1990
construction of the effectiveness of the parties in civil penalty proceedings NPRM.
final rule will delay prosecution and under the general assessment authority. Although generally pleased with and
adjudication of civil penalty actions The FAA is republishing the revised supportive of the changes to the rules
brought to address violations of safety initiation procedures of § 13.16 and the contained in the April 1990 final rule,
and security regulations. Nevertheless, it entire amended rules of practice. As a cornmenters raise several concerns
is equally important to ensure that civil matter of course, the FAA distributes about other sections of the rules of
penalty respondents are not the initiation procedures and the rules of practice. Some commenters continue to
disadvantaged by the complex posture practice, as published in the Federal raise issues previously discussed,
of this rulemaking, a possibility if the Register, with a notice of proposed civil addressed, or adopted in the April 1990
revised procedures and rules were made penalty to those persons who have been final rule; to the extent that the
immediately effective. During the 30-day charged with an alleged violation for commenters raise new issues related to
period before the Final rule is effective, their use in any civil penalty issues addressed previously, the FAA
the FAA will make every effort to notify proceedings, discusses those comments here. This
civil penalty respondents, whose cases Discussion document also discusses issues and
have been held in abeyance, in writing concerns not raised previously in
of promulgation of the final rule and Several commenters to the NPRM comments to the rules of practice and
adoption of the changes to the initiation issued in February 1990, in addition to changes adopted in this rulemaking
procedures and the rules of practice. As addressing the issues raised in the action pursuant to those comments.
occurred when the court issued its notice, also expressed opinions on other
decision on April 13, 1990, the FAA sections of the rules of practice that Separation of Functions
anticipates that the administrative law were outside the scope of that N'PRM. Several commenters reiterate
judges also will make every effort to Those comments indicated concern with objections they have previously
notify civil penalty respondents of the other sections of the rules that expressed in this rulemaking that the
status of their cases. This 30-day period heretofore may not have been raised by separation of functions provided in the
also will enable other interested persons previous commenters. In the April 1990 rules of practice is inadequate to ensure
to become aware of the many changes NPRM, the FAA presented those a system of adjudication that both is fair
to the initiation procedures and rules of concerns and solicited comment on and appears fair. These commenters
practice adopted in this final rule. Thus, those issues, criticize the separation of functions in
on balance, the agency believes that the Twenty comments were submitted on the rules of practice, even as revised in
public interest, and the private interests or before May 21, 1990, the closing date
of the parties, are better served by for receipt of comments on the proposals the April 1990 final rule. Much of theircriticism, however, stems froma general
providing this 30-day period for notice in the April 1990 NPRM. The FAA view that housing prosecution and
and implementation of the revised considered all comments received on orbefore May 25, 1990,including two adjudication functions within one
procedures and rules of practice, comments received after the close of the agency constitutes an inherent violation

To the extent that this final rule again comment period. The FAA reviewed of principles of fundamental fairness
revises sections of the rules amended in carefully the suggestions and and due process.
the April 1990 final rule, the initiation recommendations of the commenters. In In the preamble to the April 1990 final
procedures and rules of practice in this accordance with the recommendation of rule, the agency exhaustively responded
document will govern initiation and one commenter, the FAA also reviewed to many of the same concerns expressed
prosecution of civil penalty cases under the comments submitted previously on by the commenters to this notice. 55 FR
the general assessment authority. The the rules of practice to ensure that all 15112-15117; April 20, 1990.Although the
revisions in the April 1990fmal rule comments were fairly considered, agency has thoroughly considered the
either have been incorporated in this The commenters included most recent set of comments on this
final rule unchanged or revised again, representatives of aviation entities issue, it will not repeat the extensive
Those sections that were revised regulated by the FAA, such as: Pro- discussion contained in the April 1990
pursuant to the February 1990 NPRM Tech-Tube, Inc. {Pro-Tech); Keystone final rule preamble. The agency refers _m
(and with which the commenters agreed, Flight Services {Keystone); the National the public also to four previous
continue to agree, or make no further Air Carrier Association (NACA); the Air discussions of the agency's separation of
comment) generally have been included Line Pilots Association (ALPA); the functions in addition to the preamble to
unchanged from the April 1990 final rule. Experimental Aircraft Association the April 1990 final rule. 54 FR 1335;
Other sections, such as § 13.16 dealing (EAA); the National Business Aircraft January 10, 1989 (notice of
with prehearing procedures, are Association (NBAA}; the President of implementation within the Office of
significantly different from the April the National Transportation Safety Chief Counsel); 54FR 11914;March 22,
1990final rule as a result of the Board Bar Association (NTSB Bar 1989 (disposition of comments to August
comments to the April 1990 NPRM. The Association); the Aircraft Owners and 1988 final rule); 54 FR 46196;November
amendments to the rules of practice Pilots Association (AOPA); ABX Air, 1, 1989 (preamble to final rule
adopted in the April 1990 final rule, to Inc. {Airborne); the Air Transport implementing the Equal Access to
the extent that they are not either Association of America {ATA);the Justice Act); 55FR 7980;,March 6, 1990
incorporated or adopted in this final Airport Operators Council International {notice of proposed rulemaking on the
rule, will not appear in any publication [AOCI) and the American Association rules of practice).
other than the Federal Register of April of Airport Executives [AAAE) (joint In the April 1990final rule, the agency
20, 1990 {55FR 15110-15131). comments); and American Airlines. revised its rules of practice in response

The initiation procedures and the Several individuals associated with to concerns expressed by the aviation
rules of practice, as they appear in this regulated entities and attorneys, who community and to suggestions made by
document, ultimately will be published submitted comments on behalf of clients the Committee on Adjudication and
in the Code of Federal Regulations. This or whose practice includes aviation- Professor Fallon. Specifically, the
final rule will be published in the related enforcement actions, also agency amended § 13.203 to: (1} Include
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the separation within the Office of Chief fact or in appearance is unfair or biased course, neither adjudicator is subject to
Counsel described in the January 1989 in favor of the agency. They note that it the control or supervision of any

• Federal Register notice; (2) expressly is important that a system of prosecutor. Just as the agency may be
prohibit agency employees who adjudication be perceived as fair by liable for attorney fees under EAJA in
participate in an investigation from those who are subject to iL not simply adversary adjudications in Federal court
advising any person who performs that it actually operate fairly, a and before the NTSB, so the agency is
adjudicative functions in a case or a proposition with which the FAA agrees, subject to attorney fees under EAJA in
factually-similar case; and [3} preclude Most of the commenters who oppose the civil penalty proceedings adjudicated
the Chief Counsel from advising the agency's separation of functions do not within the Department of
decisionmaker in any case in which the point to its unfairness per se. but Transportation. Finally, final decisions
Chief Counsel participated before the complain of the appearance of of the decisionmaker under the rules of
notice of proposed civil penalty was unfairness, or the "perceptions of the practice are subject to review in the U.S.
issued {removing the so-called temporal appearance" of unfairness. Courts of Appeals. In sum. there are
clause]. {One private attorney, who Some commenters believe the ample protections built into the agency's
submitted the same comment separately agency's conduct and "attitude" render adjudicative and appeal processes to
on behalf of two airmen, mistakenly inadequate any structural separation of check overzealous prosecution and
fails to note this change to the rules of functions within the FAA. Other ensure a fair adjudication based on the
practice. Another private attorney commenters focus their attention on the facts and the law.
commenter ignores this revision, Office of Chief Counsel, especially the A few commenters, such as AOPA,
claiming that "nothing [has been] done" role of the Chief Counsel and the refer to a contentious relationship that
about the lack of separation within the Assistant Chief Counsel for Litigation, has developed between the agency--
Office of Chief Counsel.} and suggest that the entire Office be most notably, the Chief Coansel---and

A few commenters {some private removed from the role of advising the the aviation community as evidence of
attorneys, EAA, and the President of the decisionmaker. These commenters an apparent partiality or bias in the
NTSB Bar Association} repeat in general recommend that a separate staff be agency's favor that is inconsistent with
or conchisory terms their view that any created to advise the decisionmaker, fair adjudication. The agency readily
separation of functions is inadequate so entirely independent of the Office of acknowledges that the civil penalty
long as both prosecutorial and Chief Counsel. For example, ATA assessment authority and the rules of
adjudicative functions are performed by concludes that "Appointment of practice implementing that authority
the same agency. The agency deems independent legal advisors, separated in have engendered a significant amount of
sufficient its previous response to this all respects from prosecutors, would controversy, and that this controversy
point in the preamble to the April 1990 appear more fair." finds the agency and a substantial
final rule. 55 FR at 15113; April 20, 1990. As an indication that the agency is portion of the aviation community on

This general position continues to be "incapable of fairly and properly opposite sides in court and before the
articulated, even by some attorneys, in adjudicating enforcement actions Congress. Nonetheless. the agency
terms of "due process." As the agency against pilots in-house," one private believes the civil penalty assessment
has noted previously, this legal attorney cites the FAA's conduct in authority has been administered fairly
argument is not supported by any three enforcement cases which were not and in good faith from its inception, and
provision of the Constitution or statute, adjudicated in-house, but by the NTSB. fully expects to win the confidence of
or any court decision. Most commenters In each of the three cases, the agency the aviation community, as well as the i
to this notice recognize that as a matter failed to sustain its burden of proof on general public, as actual experience is i
of constitutional and statutory law, it the merits and the pilot was awarded gained under the rules, i
has long been settled that in-house attorney fees under the Equal Access to The agency has responded to the
adjudication of civil penalties does not Justice Act (EAJA). While the agency concerns of the aviation community.
constitute an inherent violation of due does not dispute the commenter's making significant changes to the rules
process. {And of course, in-house summary of these cases, it is the FAA's of practice earlier this year. Just as it
adjudication is expressly contemplated prosecution of these cases that is the pledged to do, it carefully considered the _m
by the Administrative Procedure Act.} subject of criticism. The commenter revisions to the rules of practice

AOPA notes that the agency's argues that because of the agency's recommended by Professor Fallon and _.'-
separation of functions "arguably "adversarial and unreasonable the Adjudication Committee of the ---
meets" the requirements of the behavior" in the prosecution of these Administrative Conference, and
Administrative Procedure Act. but urges {and ostensibly other) certificate accepted all of them. Ultimately. the _
the agency to go beyond what the law actions, it cannot be trusted fairly to proof of the fairness of the FAA's civil ---
requires, which the agency has done in adjudicate civil penalty cases, penalty assessment authority will be
deleting the "temporal clause." One This comment fails to appreciate that reflected in the quality of the
private attorney concedes that, "As a under the rules of practice, the decisionmaking, both at the hearing and
matter of legal theory and Aristotelian adjudication function is performed appellate stages. As of this time, the
logic, the Agency would appear to be initially by administrative law judges agency has no reason to question the
correct." ALPA states that the legality of employed by the Office of the Secretary evenhandedness of decisionmaking at
the separation is "beside the point[,]" of the Department of Transportation. any level of the process, and no
because of a "widespread perception Only an appeal of an administrative law commenter has voiced such concern in
* * * that the Chief Counsel and his judge's decision is considered by the the actual operation of the assessment
staff are basically prosecutorial in their Administrator. Under the rnle's authority to date.
outlook and orientation." These separation requirements, prosecutors {as Nevertheless, as noted above, several
commenters object to the agency's well as investigators} may not commenters {ALPA, ATA, AOPA, EAA,
separation of functions because they communicate with the adjudicators on a two private attorneys, including one
believe that. regardless of whether the case in which they have participated, or attorney who represents two airmen}
rule is consistent with law, the rule in on a factually-related case and. of urge that the Chief Counsel's office play
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no role in advising the decisionmaker, administrative law judges; they are fully {54 FR at 46196--46198; November 1,
ATA statesthattheseparationof capableofensuringa fairhearingfor 1989},therewould be nothingimproper
functions"would be better respondents,and asnotedpreviously, inthedualrolesperformedby the
implemented"{AOPA callsit"abetter theyarecompletelyindependentofthe AssistantChiefCounselforLitigation
solution"}ifthedecisionmakerwere ChiefCounsel,and infact,independent and hisstaff.Thereisno conflictwhere
advisedby legaladvisorsindependent oftheFAA, an agencyrepresentsthegovernment on
oftheChiefCounsel.These commenters 3.There isnothingimproperaboutthe two separatematters,even ifthose
repeatconcernsexpressedpreviously ChiefCounsel'ssupervisionofother mattersarisefromthesame incident,
thattheChiefCounsel'srolein{1}the attorneyswho alsoadvisethe and even ifthegovernmenthas varying
generalsupervisionofagencyattorneys, Administrator.BecausetheChief orconflictinginterests.The law and
includingprosecutors,and {2}making Counseland theseattorneysallperform ethicalstandardsreposeintheFederal
and executingenforcementpolicytilts thesame functionofadvisingtheFAA government theresponsibilitytoresolve
theadjudicatoryprocessunfairlyin decisionmaker,thereisno combination internallyany conflictofinterests;
favoroftheprosecution.They also offunctionsinthisrelationshipatall. sound publicpolicydictatesthatan
reiteratetheirobjectiontotherole 4.The responsibilityoftheAssistant Executivebranchagencyspeakwith one
servedby theAssistantChiefCounsel ChiefCounselforLitigationtodefend voicethatharmonizesallvaryingor
forLitigationand hisstaff, theFAA againsttortclaimsdoes not discordantnotessung by itsconstituent
The agencyagainhas considered prejudicethelegaladvicethatofficial parts.The factthatagencyofficialsmay

thesecomments, althoughtheydo not providestheAdministratorunder the need tostrugglewithdifficultquestions
riseabove thelevelofunsupported rulesofpractice.One privateattorney, ofregulatoryinterpretationand
assertions,and electsnot tomake any who previouslyservedasAssistant enforcementpolicy,inthecontextof
furtherrevisiontotheagency's ChiefCounselforLitigation,maintains decidinga particularenforcementcase,
separationoffunctionsby removingthe thatthebasicresponsibilitiesofthis doesnot rendertheunderlying
advisoryfunctionfrom theChief official,and theeverydayperformance decisionmakingprocessunfair.
Counsel'soffice,as suggestedby these ofhisduties,inevitablyinvolvethat Finally,ATA continuestorelyon the
commenters.The agency'sresponseis officialinenforcementmatters, separationoffunctionsprovidedinDOT
explainedmore fullyinthepreamble to Whatever may have been thecasewhen internationalrouteproceedings,and the
theApril1990finalrule{55FR at15114- thecommenter servedinthisposition roleofan "attorneyadvisor"inthose
15117},butissummarized below, nearlytenyearsago,itisnot now and proceedings.ATA statesthatsuchan
1.Fairadjudicationisnot has not been inmany yearsthecase attorneyis"independentinhisfunction

compromised by thefactthattheChief thattheAssistantChiefCounselis and isentirelyseparatefrom mattersof
Counsel{ortheAdministrator} "heavilyinvolvedinany phasesof advocacy."As theagencydiscussedin
previouslywas involvedin enforcement."NeithertheAssistant thepreamble totheApril1990finalrule,
policymakingthatguidesthe ChiefCounselforLitigationnor hisstaff theroleoftheattorneyadvisorin
adjudicator'sdiscretion.Infact,itisin performsany enforcement internationalrouteproceedingsis
theinterestofsound,fairand consistent responsibilities.These arethe essentiallythesame astherole
decisionmakingfortheAdministratorto responsibilityoftheAssistantChief performedby thosewho advisetheFDA
be advisedby theagency'sseniorlegal CounselforRegulationsand Administratorincivilpenalty
official.Where theChiefCounselhas Enforcement,and theAssistantChief proceedingsundertherulesofpractice:
playedno roleintheinvestigationor Counselfortheregionsand centers. Although,liketheDOT lawyersunder
prosecutionofthatcaseora factually- Moreover,theseparationoffunctions thegeneralsupervisionoftheGeneral
relatedcase,thereisno riskthathe has providedintherulesofpractice,and Counsel,FAA lawyersareunder the
prejudgedthefacts,thecredibilityof assiduouslyobservedby agency generalsupervisionoftheChief
witnesses,theweightoftheevidence,or personnel,ensuresthatprosecutorsand Counsel,theyareentirelyindependent
theapplicationoflaw toa setoffacts.A thosewho advisethedecisionmakerwill and separatefrom an advocacy
previously-formed opinion of law or not communicate with each other about function. Among the agency legal m
policy, whether held by the any particular enforcement case or officials who may advise the
decisionmaker or someone who advises factually-related case. Administrator in a case on appeal, only .--=
the decisionmaker0 does not reasonably The agency does not quarrel with the the Chief Counsel also is responsible for
call into question the integrity of the idea that the Assistant Chief Counsel for enforcement policy. But as noted
decisionmakingprocess.K.Davis, Litigationand hisstaff,inperforming previously,theChiefCounsel'sexercise
Administrative Law Treatise 371-377 their responsibilities to defend the of policymaking and policy
{2d ed. 1980}; see Knapp v. Kinsey, 232 agency, must be knowledgeable of, and implementation does not disable him
F.2d 458, 466 {6th Cir.}, cert. denied, 352 may rely on, precedential rulings in from rendering impartial advice to the
U.S. 892 {1956}. enforcement cases, and regulatory Administrator.

2. The Chief Counsel does not interpretations previously issued by the Limitatians Periad
supervise agency attorneys in their agency or the adjudicative tribunal in
prosecution of civil penalty cases such cases. This is a far cry, however, In the April 1990 NPRM, the FAA
initiated under the rules of practice, and from the implication that the merits of solicited comment on whether the
his general management of the Office of an enforcement action may be decided agency should adopt a time limit within
the Chief Counsel nationwide is on the basis of, or materially affected which it would be required to initiate a
3ufficiently attenuated that there is no by, the government's exposure to money notice of proposed civil penalty after an
real risk of the Chief Counsers general damages in tort, as a result of advice alleged violation of the Federal Aviation
3upervision adversely affecting the provided to the Administrator by the Regulations has occurred. Currently,
prosecution of civil penalty cases under Assistant Chief Counsel for Litigation. violations of the Federal Aviation Act
:he rules of practice. Moreover, such As the agency explained in the and the Hazardous Materials
3upervision has absolutely no effect on preamble to the final rule implementing Transportation Act are subject to a 5-
the adjudicatory function performed by the Equal Access to Justice Act (EAJA} year statute of limitations by virtue of 28
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• U.S.C. 2462. In the NPRM. the FAA rules of practice, this would require the penalty actions not exceeding $50,000
asked a series of questions to determine agency to issue a notice of proposed for alleged violations of registration and
the appropriate length of any time limit civil penalty, offer the respondent the recordation regulations related to drug
and how it should be applied opportunity either to have an informal trafficking;and (3Jcivil penalty actions
practically. 55 FR at 15135-15136;April conference or otherwise submit regardless of amount for alleged
20,1990. Fifteen commenters (Pro-Tech. pertinent information to the agency for violations of the Hazardous Materials
Keystone, NACA, ALPA, NBAA, AOPA, consideration, and evaluate such Transportation Act. Consequently, any
Airborne, ATA, American Airlines, information before the complaint is time limit adopted by the agency in this
EAA, and five individuals} responded to issued. American bases its rulemaking would necessarily apply
FAA'8 inquiry regardingwhether the recommendation on an assertion that "It only to those cases. Any time limit
rules of practice should be amended in is not until after the informal conference would not affect any civil penalty case
this regard. In addition, the agency has taken place that the decision to outside the agency's general assessment
considered the comments previously initiate legal enforcement action is authority, such as cases exceeding
filed on this issue, made." $50,000 that must be referred in order to

Of the 15 comments that address this Commenters were also asked whether institute a suit to obtain judicial
issue, only Pro-Tech recommends that there would be any circumstances assessment of a penalty, and cases
the 5-year statute of limitations not be whereby the agency's failure to bring an referred to a U.S. Attorney to initiate a
further limited. Pro-Tech believes that a action within the time specified would collection action. The adoption of a
6.year period is necessary to prosecute be excused. Eight of the commenters limitations period applicable to any case
violations of the Hazardous Materials state that, like the NTSB's rule, for which the agency does not have
Transportation Act. The remaining 14 dismissal of a complaint under the general assessment authority is outside
commenters all recommend that the limitations period could be avoided the scope of this rulemaking. Moreover,
FAA adopt a shorter limitations period, where the FAA demonstrates good the FAA has no control over the
The suggested limitations periods range cause for delay in initiating a case resources, priorities, or schedules of the
from go days (Keystone and one (NACA, ALPA. NBAA, AOPA, Airborne, various U.S. Attorneys. Consequently,
individual) to one year [NACA). Nine ATA, American Airlines, and one the FAA is not authorized to impose a
commenters CALPA,NBAA, AOPA, individual}, limitations period on the offices of theAirborne, ATA, American Airlines, and Commenters were asked to state the

U.S. Attorneys, even were it within the
three individuals) suggest that the comparative benefits of a specific time scope of this rulemaking.agency adopt a 6-month limitations period versus a provision that would
period analogous to the NTSB's stale codify the "undue delay and prejudice" After careful consideration of the
complaint rule (49 CFR821.33J. standard enunciated by some courts comments, the FAA is adopting a 2-year

Commenters were asked to address construing the Administrative Procedure limitations period and is amending
the critical date from which the period Act. Three commenters (NACA, ALPA, § 13.208 of the rules of practice to so
would run and the critical event which and ATA) state that the respondent reflect. Pursuant to this limitations
must be taken by the agency within the should not shoulder the burden of period, the agency will be required to
time limit. Eight commenters (Keystone, demonstrating prejudice where there is issue a notice of proposed civil penalty
NACA, ALPA, NBAA, AOPA, Airborne, delay in initiating a case. ATA suggests within two years from the date of the
ATA. and one individual commenterJ that such a burden would result in alleged violation in all cases in which it
recommend that the limitations period constant litigation about the extent of has assessment authority. The agency is
begin to run on the date of the alleged the delay and prejudice. ATA further placing this provision in § 13.208, the
violation. The same eight commenters maintains that respondents can "not be rule on complaints, so that it is clearly
recommend that the agency be required expected to solve problem_ of faded, set forth in the rules of practice. The
to issue a notice of proposed civil although not extinct, memories and of agency also is amending § 13.209, the
penalty, instead of a letter of incomplete, although not empty, rule describing answers to complaints,
investigation, within the 6-month period, documentary records." No commenters so that it is clear that a respondent may i
Four commenters ¿ALPA,ATA, offer any example where initiation of a file a motion to dismiss based on the _.
Airborne, and American Airlines} state case outside of a particular period limitations period instead of an answer.
that the agency's issuance of a letter of prejudiced a respondent's defense of a To conserve adjudicatory resources,
investigation is not adequate notice to civil penalty action, as solicited in the issues related to dismissal of a
the respondent that enforcement action notice, complaint should be raised and resolved
is pending, and should not serve to Although beyond the scope of this by the administrative law judge early in
avoid dismissal of an action based on rulemaking, American also recommends the proceedings. For the same reason,
the limitations period, thaL in those cases referred by the the agency has provided an

American Airlines suggests that the 6- agency to a U.S. Attorney for interlocutory appeal for cause, available
month period begin to accrue on the prosecution, such referral be to either party, on the administrative
date the FAA learns of the violation, but accomplished within a 6-month law judge's ruling on a motion to dismiss
in no event should FAA be permitted to limitations period. American further a complaint based in the limitations
initiate enforcement action more than states that the agency should require period. Also, as many commenters
nine months from the date of the alleged that those cases referred to a U.S. suggest, the FAA is adopting a "good
violation. American also suggests that Attorney be filed and served within one cause" standard thaL on a case-by-case
the agency be required to do more than year of the date of the alleged incidenL basis, may excuse delayed notification
issue a notice of proposed civil penalty Related to this recommendation, it must of a proposed civil penalty action• The
to prevent the limitations period from be understood that the rules of practice ',good cause exception" in the agency's
tolling: Specifically, the agency should subject to this rulemaking apply only to: rule is based on the first provision in 49
be required to issue a complaint within {1) Civil penalty actions not exceeding CFR821.33(a)(1). the NTSB's articulation
the required limitations period. In $,50,000for alleged violations of the of an exception to its stale complaint
accordance with agency policy and the safety and security relations; (2) civil rule in certificate actions.
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The FAA recognizes that this ALPA also states that a limitations commenters state that the 6-month
limitations period will not satisfy those period serves both the public interest limitations period could be extended or
who believe that the agency should, in and a respondent's interests, and that excused where the agency demonstrates
all respects, follow the NTSB's stale delayed adjudication serves no interest, good cause for any delay. The
complaint rule. NBAA stresses that any either public or private. Although the implication of this provisional extension
distinction between the FAA and the agency agrees with ALPA that delay is is that a respondent would not generally
NTSB will result in one system being in no one's interest, in practice it is not be prejudiced by an enforcement action
perceived as fairer than the other. The always possible to accomplish the goal initiated more than six months from the
implication of this statement is that if of expeditious case initiation. For some date of the alleged violation.
theFAA adoptsa limitationsperiodof yearsnow, theagencyhas notbeen able The FAA realizesthattheNTSB's
longerthansixmonths,adjudicationby tomeet the6-monthdeadlineinall stalecomplaintrulehas greatly
theNTSB willbe lookedon more casesinwhich a finitesuspensionmight influencedthecomments on thisissue.It
favorablyby theaviationcommunity have been sought.The NTSB's stale ispossiblethatmany ofthecoramenters
and adjudicationby theFAA will complaintrule,asitessentiallyappears resorttotheNTSB's rulebecauseitmay
continue to meet resistance. Despite this now, was promulgated in 1963 {28 FR be the only limitations period with
prediction, the FAA is obligated to carry 13298; December 7, 1963}, a time when which they are familiar. In an effort to
out its statutory mandate to promote the numbr of enforcement cases was obtain some additional guidance, the
aviation safety. The agency cannot much smaller. Given the current state of agency surveyed 22 Executive branch
adequately undertake this mandate if it the FAA's enforcement caseload and agencies with civil penalty assessment
is, in essence, precluded by regulation resources to prosecute these cases, in authority to determine if initiation of
from enforcing the Federal Aviation the agency's view the NTSB's 6-month actions by these agencies is subject to a
Regulations to a significant degree. As limitations period is no longer realistic, limitations period, whether imposed by
explained more fully below, a 0-month ATA and American Airlines have, in the agency or another entity, other than

• period would do just that. the agency's view, a more realistic view the general 5-year statutory period.
The FAA considers the NTSB's stale of the FAA's resources and the effect a This survey appears to confirm that

complaint rule to be an artificial S-month limitations period would have the NTSB's stale complaint rule is
restraint that is not reasonably required on the agency. Both commenters without parallel. Indeed, the agency did
in the interest of fairness and effectively recognize that the agency would not be not find any other limitations period
distorts FAA enforcement priorities, able to initiate all enforcement actions imposed by regulation, and found no
Currently, the FAA must give all within a 6-month limitations period, self-imposed limit. Four of the 22
proposed certificate actions expedited Nevertheless, the commenters feel that a agencies are aubiect to a statute of
treatment in order to avoid their nearly time limit would force the agency to limitations period of five or six years:
automatic dismissal under the NTSB's pursue only those cases "that truly Department of Health and Human
stale complaint nile. This very often warrant a civil penalty[,]" and, thus, Services {enforcement of Medicare and
requires the agency to put aside other "justify the expenditure of agency Medicaid amendments of 1980, 6-year
enforcement actions that may otherwise resources after careful consideration of statute at 42 U.S.C. 1320{a-7a}};
deserve precedence. The FAA is not enforcement priorities." To do as ATA Department of Justice {Program Fraud
inclined to adopt a similar regulation and American suggest, however, would Civil Remedies Act, 6-year statute at 31
that would further adversely affect FAA mean that otherwise meritorious civil U.S.C. 3808{a}}; Federal Maritime
enforcement policies and priorities. The penalty actions, whose prosecution is an Commission {Shipping Act of 1984, 5-
public interest in safety would not be important tool to achieve compliance year statute at 46 U.S.C. App. 831{e}};
servedby any regulationthatwould with safetyand securityregulations, and Customs Service{Anti-Smuggling
likelyprecludetheagencyfrom would go unprosecuted.The agency Act,5-yearstatuteat19U.S,C.1621}.
initiatinga significantportionofits believessucha policywould be Thirteenofthe22 agenciesarenot
enforcement cases, contrary to the public interest in the subject to any statute of limitations II

Contrary to the claim of one considered and deliberate development other than the general 5-year provision
individualcommenter thattheFAA has ofan enforcementaction, in28U.S.C.2462:Departmentof "=
"virtuallyunlimitedresources[,]"agency The FAA does recognize,however, Agriculture{enforcementofvarious
resourcesarelimited.Inthecounsel's thatcomplianceand enforcement acts};DepartmentofCommerce
officesalone,many attorneyshave objectivesare enhanced when {enforcementofvariousacts};
currentcaseloadsof200--400ormore enforcementactionsareinitiatedand DepartmentofEnergy{AtomicEnergy
enforcementcasesCinitiatedand adjudicatedexpeditiously.Toward this Act};DepartmentofHousingand Urban
uninitiatedcertificateactionsand civil end,theagencyseesthebenefitofa Development {ManufacturedHome
penaltyactions}.These attorneysare realisticlimitationsperiodthat StandardsAct and theDepartment of
alsocalledupon torepresenttheagency considersbotha respondent'sneed for Housingand Urban Development
inmany mattersotherthanenforcement, expeditiousadjudicationand the Reform Act};Departmentof
ALPA maintainsthatiftheFAA isable agency'sfiniteresourcesand competing Transportation{FederalAviationAct of
to initiate certificate actions within six priorities. The agency does not consider 1958, as amended}; National Highway
months, it should be able to do so with six months to be a realistic period, given Traffic Safety Administration {Motor
all other enforcement actions. ALPA's the FAA's resources, for initiation of any Vehicle Information Cost and Savings
conclusion, however, does not follow its type of enforcement action other than an Act and Hazardous Materials
premise. If the agency is able to initiate emergency certificate action. Transportation Act}; U.S. Coast Guard
even halfofitscaseloadwithinsix Moreover,thecommenters have not {CoastGuard Act of1949and
months,itdoes not automaticallyfollow shown any evidencetosuggestthatany Hazardous MaterialsTransportation
that,withouta dramaticincreaseinstaff respondenthas actuallybeen harmed by Act};EnvironmentalProtectionAgency
orchangesinpriorities,theotherhalfof theinitiationofa casemore thansix {ToxicSubstancesAbuse Act};Mine
itscaseloadcouldbe handledwith months afterthedateofan alleged SafetyHealthAdministration{Mine
similardispatch, violation.As notedabove,eightofthe SafetyAct};FederalTrade Commission
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(Fair Trade Act): International Trade of the authorizing statutes it enforces interest in having sufficient time to
• Commission (Tariff Act); Nuclear has such a requirement, initiate a case on pain of dismissal or

Regulatory Commission {Atomic Energy The Occupational Safety and Health forfeit; and {3] the public interest in
Act); and Securities and Exchange Administration is subject to a 6-month promoting compliance with, and
Commission (enforcement of various statute of limitations by virtue of the initiating enforcement action if
acts including Securities Act of 1933, as Occupational Safety and Health Act necessary for violations of, aviation
amended, and Securities and Exchange (see 29 U.S.C. 658(c)). The legislative safety and security regulations.
Act of 1934].None of these 17 agencies history of the Occupational Safety and Therefore, based on the absence of an
are subject to a regulation that affects Health Act indicates that the House empirical basis to support an
the general or specific statute of version of the bill originally contained a assumption of prejudice by more than a
limitations to which they are subject, requirement that a citation issued 6-month delay in case initiation and the
Further, none of these agencies has any pursuant to the bill be issued within general practice of other Executive
formal, written policy mandating three months of the alleged violation, branch agencies, the FAA concludes
_nitiation of an enforcement action The Senate version of the bill contained that adopting a 2-year limitations period
within a shorter period than the no limitations provision. The resulting is fair.
applicable statute of limitations, compromise was a 6-month period. The FAA's 2-year limitations period

Five other administrative agencies are Courts interpreting this statute indicate generally will start to run from the date
subject to a statute of limitations that is that the limitations period serves not of the alleged violation and will be
shorter than the 5-year period provided only to protect the employer from satisfied if the FAA issues a notice of
in 28 U.S.C. 2462. None of these five prejudice, but also to obtain prompt proposed civil penalty within two years
agencies has adopted a regulation or corrective action in situations where the of that date. As in the NTSB's rule, the
;nternal policy that otherwise affects the health and safety of an employee is at FAA's rule provides that agency delay
statute of limitations to which they are stake. Todd Shipyards Corporation v. in issuing a notice of proposed civil
subject. The Internal Revenue Service Secretary of Labor, 566 F.2d 1327 (9th penalty may be excused, in the
enforces the Internal Revenue Act and is Cir. 1977). Congress considered discretion of the administrative law
subject to a 3-year statute of limitations, violations of the Occupational Safety judge in a particular case, for good
pursuant to the Internal Revenue Code and Health Act to pose an immediate cause shown by the FAA. The FAA is
(see 26U.S.C. 6501,6502). The Bureau of and direct threat to the health and not, however, adopting the NTSB's
Alcohol, Tobacco and Firearms is safety of workers, thus mandating that additional exception that may excuse
subject to a 2-year statute of limitations, violations be addressed within a very delay in initiating a notice where
pursuant to the Federal Alcohol Act (see short time frame when compared with ..... the imposition of a sanction is
27 U.S.C. 204(i) and 207l. The Federal other statutes of limitations and the warranted in the public interesL
Communications Commission enforces general 5-year provision. Of course, notwithstanding the delay or the
the Communications Act and brings where immediate corrective action is reasons therefor." 49 CFR821.33(a}(1).
forfeiture actions that are subject to a required in the interest of aviation The agency believes that this exception
more complex statute of limitations [see safety and legal enforcement action is in the NTSB's rule is appropriate in
47 U.S.C. 503). The Commission must necessary, the FAA generally pursues certificate action cases where the public
issue a notice of apparent liability emergency certificate action, rather than interest may require remedial action
within one year of the violation charged, a civil penalty action, for an alleged regardless of the agency's diligence in
unless the person holds a broadcast violation, discovery of a violation and initiation of
station license. If the person holds such Based on the above survey, the FAA an action. It does not appear necessary
a license, the Commission must issue the draws several conclusions. Where where a civil penalty action is the
notice either (1) within one year of the Congress deems that it is appropriate, it appropriate sanction.
violation charged or (2}within the imposes a statute of limitations for the The FAA is adopting a "good cause"
current term of the broadcast station initiation of enforcement actions• As standard to account for delays
license, whichever period is longer. In discussed above, sometimes the statute attributable to the agency's inability to I
no case, however, may the Commission of limitations is quite short. Aside from issue a notice within the 2-year period --'
issue the notice of apparent liability to a the NTSB's rule governing the FAA in because the agency was not, or could ---
broadcast station license holder for a certificate actions, however, no agency not reasonably be expected to be, aware
violation that is alleged to have surveyed has a shorter limitations of a possible violation. This exception is
occurred more than three years before period imposed by regulation or internal particularly critical where violations are
issuance of the notice, policy than that imposed by statute. For discovered only as a result of an

The Federal Energy Regulatory the FAA to adopt, by regulation, a accident or an incident that occurred
Commission primarily enforces three limitations period that significantly long after a violation that may have
statutes by the assessment of civil shortens the time in which it may contributed to the accident or incident.
penalties (Natural Gas Act, Natural Gas initiate a civil penalty action appears The good cause exception in § 13.208(d}
Policy Act, and Federal Power Act). relatively unprecedented in enables an administrative law judge,
Only the Natural Gas Policy Act administrative agencies, based on a review of information
contains a statute of limitations as short In light of the practices of other presented by the parties, to excuse the
as three years (see 15 U.S.C. Executive branch agencies, the FAA's agency's delay in notifying a respondent
3414(b][6}(D)).Civil penalty enforcement decision to adopt a shorter limitations of an alleged violation in light of its late
actions brought under the authority of period by regulation is a significant discovery of the alleged violation. There
the Natural Gas Act or the Federal concession to the concerns expressed by are several examples of cases, possibly
Power Act are subject to the general the commenters. The FAA considers the due to the complexity of an investigation
statute of limitations contained in 28 2-year limitations period to balance or the difficulty of proceeding with the
U.S.C. 2462. The Commission has not reasonably three interests at issue here: action, in which such a good cause
imposed a 3-year limitation on all its (1l A respondent's interest in timely showing could appropriately excuse the
enforcement actions simply because one notice and adjudication; (2}the agency's agency's delay in issuing a notice: (1)
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Violations of flight or duty time the limitations period should not be might jeopardize the case. Similarly, the
restrictions; (2} violations of satisfied until the actual decision to FAA would not have as much flexibility
maintenance procedures or initiate legal enforcement action is in negotiating settlements or waiting to
requirements; (3) complex or lengthy made. Although American states that receive information from respondents, to
investigations of air carrier operations; the decision to initiate enforcement the extent that such would cause delay
and (4) concurrent or subsequent action is made only after an informal and might result in dismissal.
criminal investigations or prosecutions, conference, with the issuance of a Respondents would not benefit from the

The NTSB's rule creates a complaint, the FAA has always rigidity which would result from a
"presumption of prejudice" where a considered legal enforcement action to regulation that would encourage the
notice was issued more than six months be initiated with the issuance of a notice agency to issue a complaint first and ask
after an alleged violation. See of proposed civil penalty. Consequently, questions later.
Administxatar v. Parish, 3 NTSB 3474 it is a notice of proposed civil penalty As stated in the April 1990 NPRM, the
(19811. Despite this presumption, tl_e that should, and will, satisfy the agency believes that a respondent's
NTSB has denied motions to dismiss limitations requirement, as does a notice demonstration of actual prejudice
"stale" complaints where the agency of proposed certificat e action under the resulting from the agency's
was not aware of the alleged violation NTSB's stale complaint rule. unreasonable or excessive delay in
and exercised reasonable diligence to Although the FAA's limitations period initiation of a civil penalty case could be
notify the respondent after learning of is satisfied by issuance of a notice, a asserted as a defense in an
the alleged violation. See Administrator letter of investigation ordinarily informs administrative hearing. 55 FR at 15135;
v. Zanlunghi, 3 ,N'I'SB 3696 {1981l; the respondent that a particular incident April 20, 1990. The FAA acknowledges
Administrator v. Marshall, NTSB Order is being reviewed by the FAA. Thus, that one court has held that section 555
No. EA-1939 [1983); Administrator v. well before legal enforcement action is and section 706 of the Administrative
Apollo Airways, NTSB Order No. EA- initiated by the issuance of a notice, the Procedure Act do not provide authority
2373 {1986). Administrator v. Richard, et respondent is usually aware of charges for dismissing an agency action due to
el., NTSB Order No. EA-2575 (19S7}; directed to the respondent and that agency delay. See United States v.
Administrator v. Finke, NTSB Order No. there may be a need to preserve Papovitch, 820 F.2d 134, 138 (sth Cir.J,
F_-2819 (1988)o Denials of these motions evidence regarding a particular incident, cert. denied, 484 U.S. 976 {1987)
ere particularly appropriate where a The agency believes the notice provided (abrogating EEOC v. Bell Helicopter, 426
respondent fails to demonstrate specific in a letter of investigation reduces the F. Supp. 785 (N.D. Tex. 1976]J. There also
or actual prejudice based solely on the chance that the respondent is prejudiced is case law that the equitable doctrine of
passage of time and the amount of time by delay, especially where legal laches is not a defense against the
that passed was not excessive or enforcement action is initiated within United States when it acts to enforce a
unjustifiable, two years, public right. See United States v.

As noted above, four commenters Two commenters (Keystone and one California, 332 U.S. 19 (1947}; United
specifically state that a letter of indi_dualJ request that the rules require States v. Arrow Transportation Ca., 656
investigation should not be considered that a letter of investigation be issued F.2d 392, 394-95 (5th Cir.], cert, denied,
sufficient to avoid dismissal of an action by the agency within 30 days of the date 456 U.S. 915 (1982].
based on the limitations period. Despite of the alleged violation. Letters of While not unmindful of this case law,
the NTSB's recognition that it is the investigation are discussed in FAA considerations of due process, a.,ld a fair
content of the document, not the label Order 2150.3A, Compliance and construction of section 555 of the
attached to it, that should be considered Enforcement Program. paragraph 403 Administrative Procedure Act, lead the
in a motion to dismiss, the FAA has not (hereinafter "Order 2150.3A"). The FAA agency to aUow for a showing of actual
adopted a letter of investigation as a believes that issuance of a letter of prejudice due to agency delay as a
benchmark for its limitations period. See investigation is more properly dictated defense in an appropriate case.
Administrator v. Adams, 3 NTSB 3142 by policy, rather than regulation. Although the agency believes it would
(1980), aft'd, Adams v. NTSB, Civil No. Moreover, because this rulemaki_g rarely occur, it is possible that a •
81-2847 (3d Cir. 1982] and Adminlstvator addresses only initiation of a civil respondent would be unable adequately _
v. l'racy, NTSB Order No. EA-1761 penalty action and procedures during to defend a civil penalty action because
(1982}. Although not necessary for any hearing---actions that may occur documents or witnesses become
resolution of the case, the NTSB noted only after issuance of a letter of unavailable due solely to the agency's
in Adams that the agency's letter of investigation--revision of the agenc3,'s unreasonable or excessive delay in
investigation adequately apprised policy is beyond the scope of this initiating a case. In such a case, it is
respondent of the reasons why future rulemaking. Thus, the FAA has not possible that a respondent could make
action might be taken, highlighting that revised the initiation procedures or rules such showing of actual prejudice and
the letter showed: (1] The nature of the of practice as suggested by these two petition the administrative law judge to
objectionable conduct; (2] the sections commenters, dismiss the action, or a portion thereof,
of the regulations that may have been In addition, it would not be practical on the basis of such prejudice.
violated; and (3) the sanctions that may for the agency to require that a Finally, the limitations period
be imposed for those violations, ld. at complaint be issued within this provided in § 13.208{d] applies only to
3143. limitations period, as American Airlines those violations alleged to have

Instead, the FAA is responding to the suggests. An agency attorney would occurred on or after the effective date of
sentiment of the commenters, and always need to be mindful of date by this final rule. The adoption of this time
§ 13.208(d] requires the agency to issue a which the complaint must be issued, to limit should not serve as a defense to (1]
notice of proposed civil penalty to the detriment of the enforcement respondents who have already received
prevent the limitations period from proceeding. The FAA would not have as a notice of proposed civil penalty for
tolling. Of the four, only American much flexibility in scheduling informal violations alleged to have occurred more
Airlines articulates a reason for the conferences at times and locations than two years before issuance of the
insufficiency of such letter, stating that convenient to the respondent, if doing so notice; or [2J: those respondents who
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may receive a notice in the future, representative if there is no attorney of the president of a corporation or
tmless the violation is alleged to have record, company if there was no response to the
occurred on or after the effective date of The commenters express a legitimate first notice or no previous written
this rule and more than two years concern for large entities. In light of the designation, or the person designated
passed before issuance of a notice of agency's size and structure, the FAA previously by the corporation or
proposed civil penalty, understands the concerns of the company. The agency will send notices

commenters about proper service of in civil penalty actions, marked to the
Service of Documents documents. Because the suggestions of attention of the president, to the address

In comments to the February 1990 the commenters vary so widely listed with the agency, an address that
NPRM, ATA suggested a revision of the regarding the appropriate person to generally is the principal business
rules to provide guidance on the accept service, the FAA is not adopting address of the corporation or company
appropriate person to accept service of precisely the suggestions advanced by and that should be current and correct.
documents on behalf of a respondent in the commenters. Nevertheless, because The FAA also is adding language to
a civil penalty action. FAA specifically of the broad support for a more specific § 23.208, the section on complaint, that
noted ATA's suggestion and requested yet still flexible provision on service of repeats the provisions of § 13.16(e} as
comment by interested persons in the documents, particularly notices in the revised herein. Thus, a copy of the
April 1990 NPRM. ATA suggested that a preheating stages, the FAA is amending complaint will be served on an
notice of proposed civil penalty be several sections of the rules to address individual respondent, the president of a
directed to the person who may have the concerns of these commenters corporation or company that has not
responded to a letter of investigation or representing large organizations, designated some other person in
the president [or other designated Although ATA referred the agency to previous documents regarding that
officer) of a company at its principal DOT's service of process provision action, or the person designated during
business address. In its earlier noted above, that section may be the prehearing proceedings to receive
comments, ATA referred the FAA to the somewhat broader than necessary and further documents in a particular civil
DOT's rule in economic proceedings (14 may not adequately accommodate the penalty action. If a complaint is not
CFR302.8[c}}.NBAA, AOCI, and AAAE, numerous and varied small aviation already in the hands of the appropriate
and American Airlines submitted entities and individuals that may be person as a result of documents
comments on ATA's suggestion in their involved in a civil penalty action under exchanged during preheating stages of
responses to the April 1990NPRM. these procedures. The FAA also is the action, a respondent's attorney or

Although expressly incorporating its concerned that a specific provision that other representative may enter an
earlier comments, ATA suggests in its accommodates the needs of large appearance in _e action under
recent comments that when a corporate air carriers, in practice, could § 13.204(b) of the rules.
corporation is identified as a adversely affect small entities and The agency also reviewed 14 CFR
respondent, documents should be sent individual respondents. With regard to 302.4[c} of DOT's rules, which requires
either to the corporate official American's suggestion for example, not respondents and the Department to
authorized to receive service of process all corporate entities, particularly small specify in the first document filed in an
in civil litigation or the corporation's air carriers, have a security officer or action the name and address of the
chief legal officer. After counsel enters legal officer on staff. The FAA does not person who may be served with
an appearance in a civil penalty believe that it would be wise to so limit subsequent documents; in its rule, DOT
proceeding, all subsequent documents its rules if there is a possibility that such requests but does not require the
should be served on that named counsel, a limitation would be detrimental to telephone number of that designated

Although it takes no position on individual respondents and small person. The FAA has not adopted a
whether a specific service provision is entities. Also, in any cases, the person similar provision, believing that
"legally necessary," NBAA voices the who responded substantively to a letter § 13.204[c}accomplishes, in essence, the
perception of its members that of investigation may not always be the same goal and provides similar
unspecified changes regarding service of appropriate person to respond to a opportunities and protections to the
documents could enhance the sense of notice that initiates a civil penalty parties. Because the agency has similar s.
procedural fairness of the rules of action. Thus, the FAA is not adopting concerns as the commenters --
practice. NBAA did not specifically the commenters' suggestion in this representing large entities, the FAA also _"
endorse or reject ATA's suggestion, regard, is adding a provision in § 13.209 that
AOCI and AAAE believe that ATA's The FAA, however, is adding several requires a respondent to serve a copy of
suggestion for a specific service provisions to address service of the answer on the agency attorney who
provision is well founded and support documents to help ensure timely and filed the complaint.
ATA's proposed modification to the properly-directed notices and responses The agency believes that these
rules of practice. American Airlines in these actions. As revised, § 13.16(d) revisions and minor editorial revisions
states that service of documents should provides that a notice of proposed civil to § 13.210[filing of documents} and
"protect the opportunity of the corporate penalty will be sent either to an § 13.211 (service of documents) will
respondent to respond in a timely individual respondent or, in the case of provide the certainty desired by the
fashion." While conceptually supporting a corporation or company, to the commenters but retain some flexibility
ATA's suggestion, American states that president of the company. Thereafter, a for both parties where it may be needed.
the appropriate person for receipt of corporation or company may in writing These revisions should ensure that
service is the person responding to a designate another person to accept documents are regularly sent to the
letter of investigation, the corporate service of subsequent documents in a same office or person, who can either
security director, or the corporate legal particular civil penalty action. A second respond or forward those documents
officer. After a civil penalty case has notice that may be issued in these cases within the organization. Consistent
been initiated. American suggests that (see revised § 13.16(e} and the following practices thus should develop without
all documents be served on the attorney discussion on preheating procedures) inadvertently causing organizational
cf record, or a designated company will be sent to an individual respondent, changes or dictating internal procedural
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changes. In addition, simplification of complaint and secure a default judgment send an interim response regarding
the prehearing procedures (revisions through the administrative law judge." material submitted at an informal
explained in the following section} Ametican requests that the FAA delete conference, after which the respondent
should also address the concerns of § 13.16 {_}(2)and (j}{3}so that a would have 10 days to submit the
large entities regarding service without respondent's failure to comply with amount of the civil penalty, submit
operating to the detriment of small "draconian" time limits that apply to additional information, or request a
entities and individual respondents, prehearing procedures would not be the hearing.

Preheating Procedures basis upon which a default judgment is ATA expresses concern about
obtained against a respondent. Although § 13.16{j}[4}which states:

In its comments to the February 1990 American states that a respondent's
NPRM,American Airlines suggested failure to respond at all during the An order assessing civilpenaltyshall beissued ff theperson chargedwith a
revision of the FAA's prehearing limitations period could be considered violation-- * * * [d]oes not comply with
procedures in all civil penalty cases grounds for obtaining a default any agreementreachedbetweenthe parties
regardless of amount. American Airlines judgment, a resPonse outside any time duringan informalconference.
objected specifically to the time limits limits in the rules, but within the
for responses by respondents contained limitations period, should not result in a ATA believes that this provision is not
in § 13.1_i.American suggested that the default judgment. "fair and evenhanded" because there is
following process should be used in all ALPA supports American's proposed no corresponding sanction for the
civil penalty actions {including those not modifications to the prehearing agency's failure to comply with any
subject to the rules of practice and, thus, procedures of § 13.16. Like American, agreement reached at an informal
outside the scope of this rulemaking]: (1} ALPA states that a respondent's failure conference. ATA objects to the lack of a
The rules should specify a time by to respond to a notice of proposed civil standard for determining whether an
which a person or entity must respond penalty should not result in forfeiture of agreement has been breached by a party
to a notice of proposed civil penalty; (2} a tight to a hearing, but rather should and believes that, if either side breaches
the rules should specify that a person is lead to initiation, presumably by the an agreement reached at an informal
able to compromise, without a finding of agency attorney, of formal hearing conference, the "remedy" should be
violation, the civil penalty proposed in a proceedings. ALPA states that rescission of the agreement and nothing
notice; (3}the rules should not result in unrepresented respondents should not more.forfeiture of a right to a hearing even if a
respondent fails to meet the deadline be penalized for negligent failure to In response to these comments, the
contained in the rules for responding to respond or an untimely response. ATA FAA is substantially revising § 13.16.
a notice of proposed civil penalty:,(4} the also agrees with American's suggestion. The revisions, although not adopting
rules should state that an action will be ATA believes that the "draconian" each suggestion of the commenters,
referred to a U.S. attorney or a sanction of default should be reserved bring the prehearing procedures under
complaint will be filed with the hearing for cases in which the agency proves a the general assessment authority in line
docket clerk if an action is not "willful disregard" for the rules of with current procedures and practice in
compromised as a result of prehearing practice. Although not stated in ATA's certificate and civil penalty actions
procedures; (5} the rules should restrict comment, it would seem that the rules of outside the assessment authority. In
default judgments or default admissions practice to which this standard would some respects, the revisions provide
of liability until after a complaint has apply would be limited to the initiation broader opportunities and protection for
been filed either with a district court or procedures of § 13.16 and would exclude respondents than is provided under
with an administrative law judge, the rules of practice applicable once a existing practice while keeping the
Presumably, American equates the term complaint has been filed and formal flexibility apparently desired by the
"default judgment" with the issuance of hearing procedures have begun. AOCI commenters.
an order assessing civil penalty before a and AAAE believe that American's One of the most significant changes
hearing has been held and a decision suggested criteria have merit in deals with the type and timing of notices In
upholding part or all of the agency's producing a preheating posture of and the opportunities available after
action has been issued by an compromise and, thus, support each notice is issued. The agency will _..-.
administrative law judge or the American's recommendation for continue to issue notices of proposed --=
Administrator on appeal, modification of the prehearing civil penalty to advise persons of any :.m

In its comments to the April 1990 procedures, charges and the amount of a civil
NPRM, AmericanAirlinesstressesthe Relatedtotheissueofprehearing penaltyproposedforanalleged
importanceofmakingthepreheating procedures,severalcommentersdesire violation.Afterreceiptofanotice,a
proceduresinallcivilpenaltyactions changes,eitherinthepolicyorthe widerangeofoptionsareavailable.As
notexceeding$50,000identicaltothe initiationprocedures,regardinginformal was truewhen theruleswereoriginally
proceduresusedincivilpenaltyactions conferences.Forexample,American promulgated,apersonmay challenge
that exceed $50,000. See § 13.15. In light Airlines suggests clarification of the agency's action by requesting a it--
of its suggestion that the agency's § 13.16{g},the procedures regarding hearing directly from a notice of
complaint be filed within the limitations interim replies after a respondent proposed civil penalty. A person
period, American believes that a short submits additional information in charged with a violation also may
limitations period will force the parties response to a notice or after an informal choose not to challenge the agency's
to conduct their prehearing discussions conference. American states that an action and simply submit the amount of
promptly and without delay. According informal conference "seldom results in a the civil penalty proposed in the notice
to American, "[I]f a respondent does not immediate decision such that an election or agree to submit a different amount
respond promptly with any of the [of one of the options in § 13.16(g]] can than that proposed. An appropriate
options available {pay the fine, request be made within 10days following the order {either assessing a civil penalty for
an informal conference, compromise the conference." American suggests that a violation or compromising the action
penalty, submit additional materials in § 13.16{g}be revised in a manner that or the amount of the penalty} then will
writing), the FAA may initiate a would require the agency attorney to be issued to close the action and reflect
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receipt of a payment or an agreement to agency employees, any change in policy Because such a process does not appear
pay. would be more appropriately addressed to serve the interests of the parties or

After a notice of proposed civil by agency order than in the initiation the public, the FAA is not amending the
penalty has been issued, a person procedures or rules of practice for civil prehearing proceedings to incorporate
charged with a violation may participate penalty actions, l_nus, the FAA declines this process. However, as provided in
in the same range of informal to amend the preheating procedures to the rules as originally promulgated, a
proceedings that were available under address an agency attorney's authority person charged with a violation still has
the rules adopted in the August 1988 in infernal conferences as suggested by two opportunities to request a hearing:
final rule and available in all other the commenter. (1) After a notice of proposed civil
enforcement actions. As the commenters In place of varied and numerous penalty has been issued; and (2) after a
suggest and so that the informal interim replies after informal final notice of proposed civil penalty has
proceedings are flexible, the FAA is proceedings under the previous been issued. The FAA believes it is not
simplifying the proceedings and deleting prehearing procedures, a "final notice of unreasonable to issue an order ending
the time limits that triggered required proposed civil penalty" may be issued if the action where a person charged with
responses by persons who had a civil penalty action still is unresolved a violation has received and failed to
participated in any informal proceeding. (by payment of a civil penalty, respond to two notices, one that
The FAA also is deleting the section, as compromise of the action or amount of a provides substantial opportunities to
one commenter suggests, that triggered civil penalty, or by a person's request resolve or challenge the action and a
an order assessing civil penalty if a for a hearing} after participation in second that still provides the important
person charged with a violation failed to informal proceedings. The notice also opportunity to challenge the action by
comply with an agreement reach during may be issued where a person fails to requesting a hearing.
an informal conference, respond at all, within the 30-day period The FAA also is amending the

Several minor, editorial changes are provided, by choosing one of the many circumstances in which an order
made to the informal procedures to options available after a notice of assessing civil penalty may be issued to
clarify the differences between each of proposed civil penalty has been issued, a person or entity charged with a
the informal procedures. As revised, At this point, the only option no longer violation. As required by the enabling
§ 13.16(d){2)(i}provides an opportunity available as a matter of right, as it is legislation and the Administrative
for a person to present information that after issuance of a notice of proposed Procedure AcL an order assessing civil
may lead the agency to conclude that civil penalty, is the opportunity to penalty still will be issued only after
the action should not be pursued, or a participate in informal proceedings. If notice and an opportunity for a hearing.
civil penalty is not appropriate, possibly requested, an agency attorney certainly As some commenters suggest, an order
due to an errorpreviously unknown to has the discretion and authority to assessing civil penalty will encompass,
the agency. Revised § 13.16(d)(2](ii] provide that opportunity once again, but where appropriate, an initial decision
provides an opportunity for the parties the agency attorney is not required to do issued by an administrative law judge
to discuss a person's ability to pay a so. that has not been appealed in a timely
proposed civil penalty and to submit While an opportunity to participate in manner to the Administrator and a final
documents that may result in a reduced informal procedures may no longer be decision and order of the Administrator
civil penalty if appropriate, available as a result of a complete where a respondent has not filed a

And, finally, § 13.16{d][2]{iii]provides failure to respond, such a failure will not timely petition for review with a U.S.
an opportunity for a person charged automatically result in the issuance of Court of Appeals, As revised, the
with a violation to request an informal an order assessing civil penalty, as prehearing procedures state that initial
conference with the agency attorney would occur under the original decisions and final decisions and orders,
handling the civil penalty action, prehearing procedures. The agency
Related to informal conferences, one believes that most commenters will not furtherchallenged as provided under
commenter suggests that the agency support this revision, The opportunity to the rules, are considered to be orders
"permit FAA attorneys to exchange resolve the action by either submitting a assessing a civil penalty where the
information and to engage in meaningful civil penalty or compromising the action adjudicator finds that a violation ,..
settlement negotiations during informal or the amount of the civil penalty, and occurred and a civil penalty is ...i
conferences." the opportunity to request a hearing still warranted. --.

Agency attorneys already have that are available at this point. Under the rule as revised, an order
authority and a great deal of discretion The FAA is not adopting a process assessing civil penalty will be issued by
to take appropriate action during or as a favored by some commenters that would an agency attorney in only two
result of an informal conference. See require the FAA to file a complaint and circumstances. An agency attorney will
Order 2150.3A, Paragraph 1207. Order obtain a default judgment from an issue an order if a person pays or agrees
2150.3A already contemplates "full and administrative law judge if a person to pay a proposed civil penalty in
open discussion of the case[,]" and charged with a violation does not response to either of the notices, and
amending the prehearing procedures respond at all to the agency's notices or does not otherwise indicate a desire to
wilt not alter or expand an agency interim responses. Under the process compromise the action or the amount of
attorney's exercise of discretion. Agency recommended by these commenters, it the civil penalty or participate in the
attorneys also have been advised that appears that a person charged with a many options available under the
they are authorized to enter into civil violation could completely ignore any prehearing procedures. An agency
penalty compromises without a finding notices issued before a complaint was attorney also may issue an order
of violation where they determine such filed and, in essence, get three assessing civil penalty where a person
a settlement to be in the public interest, opportunities to request a hearing. In charged with a violation has failed to
55 FR at 15124;April 20, 1990. Thus, no addition to the obvious delay such a request a hearing in a timely manner
revision of agency policy is necessary, process would engender, it would after receiving the final notice of
Even if it were, because the exercise of discourage participation in informal proposed civil penalty.
this authority and discretion is a matter proceedings to resolve the action and These orders issued by an agency
of internal agency policy directed to encourage unnecessary litigation, attorney will contain a finding of
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violation. The agency believes that it is commenters (such as ATA, AOPA, EAA, answer." ALPA argues that the agency
appropriate to issue an order assessing _ and ALPA}object to the specificity should presume that, by filing the
civilpenaltyinthesetwolimited statedintherulesforarespondent's answer,thepersonchargedwithan
situationswhereapersonchargedwith answerwithoutacorresponding _ allegedviolationdeniestheallegations
aviolationhasfailedtoexercisethe requirementfordetailintheagency's andseeksdismissalofthecomplaint.
righttoparticipateininformal complaint.ATA suggests,since ALPA suggeststhattheFAA reviewthe
proceduresorfailedtorequestahearing §13.209{d}requiresrespondentsto NTSB'sruleregardingananswer(49
challengingtheagency'saction.Several addresseachallegationineach CFR 821.31(c}},whichdoesnotprohibit
commenterssuggestthatthe numberedparagraphofthecomplaint, generaldenialsorrequirea statementof
Administrator should not delegate to a that § 13.208 be amended to require the relief sought, j
prosecuting attorney any of the agency attorneys to use separately- EAA objects to the provisions of
authority"toassess"acivilpenalty, numberedparagraphsinacomplaint, §13.209(d}(essentiallyunchangedfrom
However,becausetheagencyhas eachofwhichcontainsasingle therulepromulgatedinAugust1988
severelycircumscribedthe allegation.ATA alsorecommendsthat exceptforsubstitutionoftheword
circumstancesunderwhichthat §13.208oftherulesalsoshouldrequire "complaint"forthephrase"orderof
authoritymay beexercisedanditmay agencyattorneystostatein"plain civilpenalty"}thata "generaldenialis
beappropriatetodosointhosenarrow English"thefollowinginformationin notonlyunacceptable,butdeemedtobe
situations,theFAA declinesto eachcomplaint:{1)The factssupporting anadmission."FAA believesthatthis
withdrawallassessmentauthorityfrom thejurisdictionoftheagency;{2}any provisionisatrapfortheunwaryand
agencyattorneys, provisionoflawsupportingjurisdiction;shiftstheburdenofprooffromtheFAA
The finalsubstantialchangetothe {3}factsuponwhichthecomplaintis totherespondent.AOPA, ALPA,and

preheatingproceduresinvolves based;(4}anyprovisionoflawallegedlyoneprivateattorneyalsobelievethat
compromiseofcivilpenalties.See violatedbytherespondent;{5}facts therulesshouldpermittheuseofa
§13.16_]}.Thatsectionstillissetforth supportinganyclaimedpenalty;and{6} generaldenial,thusbringingtheFAA's
separatelytoemphasizetheauthorityto anyprovisionoflawsupportingsucha rulesinlinewiththeruleandpracticeof
compromise. To clarify that there are claim, the NTSB.
two types of compromise {or settlement}
available, a section is added to show ALPA recommends similar EAA comments that a "respondent
that an opportunity to compromise the requirements in the rules for the should be free to deny any aspect of the
amount of a civil penalty is available at agency's complaint. ALPA suggests Complaint." EAA did not cite any rule,
any time before referral for a collection revisions of § 13.208 to require: {1}A rule provision, or agency practice that
action, whether the civil penalty is specific description of the events giving prevents a respondent from doing just
proposed in a notice, imposed by an rise to the alleged violation; {2}the date, that. Indeed, by requiring a respondent
agreementto compromisewithouta time,andplaceofeachsuchevent;and to addresseachallegationineach
finding,orassessedbyanorderor {3}thestatutoryorregulatoryprovisionsnumberedparagraphofthecomplaint,
decision.A separateparagraphofthat allegedtohavebeenviolated.ALPA therespondentcoulddenyeach

believesthatthisistheminimum allegation,denyeachnumbered
sectiondealsonlywiththeauthority
andabilityofanagencyattorneyto informationneededtogivearespondent paragraph,ordenyonlythose
compromisetheactionwithoutafinding "meaningfulnotice"ofthechargesso allegationsorparagraphsthatthe
ofviolation.Thatparagraphalsos.ets thata defensecanbeprepared.EAA respondentwishestocontestorrequire
forththecontentofan orderthatwould alsobelievesthattheruleregardingthe thattheagencyattorneyproveat
beissuedpursuanttotheparties' agency'scomplaintshouldbemore hearing.
agreementtocompromisetheaction, specific,suggestingthattheagency The FAA agreeswithATA'scomment

revise§13.208torequirecitationofthe thatspecificityininitialpleadingsisOne commentersuggeststhattheagency
changethetitleofanorderissuedafter regulationsthatallegedlywereviolated desirableforbothparties.Specific
compromise of an action without a and a precise statement of the alleged allegations in a complaint and specific
findingofviolation,intimatingthatsuch facts.As discussedabove,ATA responsesinan answereliminate I
a change is required by the statutory suggests that the agency specify uncontested issues, narrow and focus ,ram
languageandlogic.As amendedinthe additionalrequirementsregardingthe any contestedissuesbetweenthe _=m
April1990finalrule,theagencystated complaintin§13.208toeliminate parties,andplacecontestedissues
thattheorderwouldbecalled"order asymmetryintherulesofpractice.In squarelybeforetheadministrativelaw
assessingcivilpenalty/settlement ATA'swords,"Specificitywillyield judge.Indeed,asamatterofpractice
withoutfindingofviolation."Whilethe efficiency--apropositionatleastastrue and policy,theFAA'snoticesand
clearimplicationoftheorderwould forComplaintsasforAnswers." complaintsinbothcertificateactions
seemtobeapparent,theagencyis Conversely,whileALPA wouldimpose and civilpenaltyactionscomplywith
changingthetitleofanorderissued additionalrequirementsontheagency thesuggestionsandrecommendationsof
pursuanttosuchagreementto regardingitscomplaint,ALPA believes thecommenters.Seeparagraphs
"compromiseorder."Thus,therewillbe thattherequirementsregardingthe 1202{a}{1},1204{b}{1},and1205{b}{1}of
acleardistinctionfromotherorders contentsofananswerare"too Order2150.3A.Althoughthe
issuedbytheagencythatmay contain demanding"and"thereissimplyno commentersrequestadditional
findingsofviolations, needforthatlevelofprecisioninthe specificityintheagency'scomplaint,

answer."Thus,ALPA wouldrequireof nonecitesanyspecificinstancein
Complaintand answer theagencymorethan"noticepleading,"whichtheFAA didnotprovideenough
Severalcommenterscomparethe whilerelaxingsignificantlywhatit informationinitscomplainttoenable

specificityrequiredby therulesof perceivestobe "technicalpleading" therespondenttoprepareand defend
practiceforanswerssubmittedby burdensonrespondents.ALPA alsosees againsttheFAA'scivilpenaltyaction.
respondentswiththeapparentlackof "noneed"fortheprovisionin§13.209(c}Nevertheless,theFAA isincorporating
requiredequivalentspecificityfor thatrequiresa"briefstatementofthe in§13.208thestandardsand
complaintsissuedbytheagency.The reliefrequestedby thepersoninthe requirementscontainedinOrder
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;_150.3A.Thus, both the agency and however, allegations in a separately- be givento theconvenienceof the parties
respondents are subject to similar numbered paragraph that are not with respectto theplace of the hearing.The
requirements for specificity in their specifically denied no longer are locationof themajorityof the witnesses and
initial pleadings filed in an action, automatically deemed to be admitted as the suitabilityof a siteservedby a scheduled

Some commenters suggest inclusion of true. Instead, the agency's revision of aircarrier arefactors tobe consideredin
detailed and specific statements § 13.209{e)allows the administrative settingthe place forthehearing.° ° *
supporting the agency's jurisdiction and law judge to determine whether a ALPA suggests adding to the FAA's rule
citations to statutory and regulatory respondent's failure to deny an only the sentence that begins "Due
authority in the complaint, seeming to go allegation specifically should be regard * * *." ALPA did not recommend
beyond what ordinarily is required in a considered an admission of the truth of that the FAA add the remainder of the
system of "notice pleading." The agency that allegation. The FAA is not, NTSB's rule.
is not including such intricate however, amending § 13.209[f);failure to AOPA recommends that the FAA
requirements in § 13.208 because other file an answer at all without good cause amend § 13.208(c) and § 13.221[c) to
mechanisms are available if the will continue to result in admission of allow an administrative law judge to
agency's complaint is so unclear that a the truth of each allegation, determine the location for hearing based
respondent would be unable to prepare Locatian of Hearings on the convenience of the parties,
an adequate response. For example, particularly the convenience of the
under § 13.218(f),a respondent may file Under the rules as set forth in the respondent. AOPA states that
several motions in response to a April 1990 NPRM, a person requesting a preferences expressed in the rules, such
complaint: (1)A motion to dismiss for hearing was required to suggest a as a place near the location of the
insufficiency; (2) a general motion to location for the hearing in the request incident and convenient for witnesses,
dismiss; {3) a motion for more definite submitted to the agency attorney tend to "disadvantage respondents
statement; or {4) a motion to strike, pursuant to § 13.16{i).Under § 13.208 of because they cannot match the
Section 13.209 allows a respondent to the rules, the agency attorney was resources of the FAA" to get to a
file these motions instead of an answer, required to suggest a location for any location often far away from the
Thus, before a respondent need deal hearing in the complaint filed with the respondent's base. AOPA acknowledgeshearing docket. If the respondent andwith preparing a substantive answer to that there may be considerations that
the charges, several procedural motions the agency attorney did not agree on a weigh in favor of the FAA in setting anlocation, the docket clerk would set a
are available to clarify or even dismiss appropriate place for a hearing, although
the complaint. In light of the availability location for the hearing near the place that location may not be convenient for

where the incident occurred, in a respondent. In AOPA's view, the law
and timing of these motions, the agency accordance with § 13.208(c).Either party judge is the proper person to weigh the
believes that there are sufficient could submit a motion to the relevant factors and determine an
mechanisms to address ambiguous or administrative law judge under appropriate location for any hearing.incomplete complaints that would § 13.221CcJto change the location of the
adversely affect a respondent's ability hearing; the administrative law judge After reviewing the comments andthose sections of the rules cited above,
to respond. Also, other revisions to also could change the location, on the
§ 13.209 discussed below lead the law judge's own initiative, giving due the FAA is revising the rules that
agency to believe that there is nothing regard for where the majority of the address the location of the hearing. The
inherently unfair in requiring an effort to witnesses reside or work, the FAA is deleting § 13.208Cc)as requested;
prepare a specific response that is convenience of the parties, and service the hearing docket clerk no longer will
similar to the burden on the agency to to the location by a scheduled air make any decisions about the location
set forth adequately the allegations in a carrier. Three commenters object to one of a hearing. The FAA is amending
complaint, or more issues. § 13.221(C)as suggested; the

Because specificity in pleadings is ATA objects to empowering the administrative law judge will set a
desirable, the agency has not eliminated docket clerk to make an initial selection reasonable location for any hearing.
all requirements for specificity in an of a location for the hearing if the The FAA based its original rule on the Ii
answer. However, the FAA is revising parties did not agree. In ATA's view, the NTSB's rule. NTSB's rule requires the ---
several parts of the rule so that, in some clerk's decision would not necessarily administrative law judge to give "due ""
instances, what once was mandatory obviate the involvement of the regard" to the convenience of the parties
now is permissive, much like the NTSB's administrative law judge in a dispute and consider factors such as those
rule regarding a respundent's answer to over the hearing location. ATA suggests already contained in the FAA's rule as
a complaint. See 49 CFR 821.31{c).As that the FAA delete § 13.208(c) as an promulgated and proposed. Because
revised, the rule permits a respondent to unnecessary step in the process of these factors appear to be reasonable
include any relief requested in an determining a location for the hearing, matters that an admirdstrative law judge
answer, but a respondent is not required ALPA believes that the "place where should consider in setting a hearing
to do so. The FAA is removing the the incident occurred" should not be the location, the FAA is not deleting that
phrase "each allegation" in the first "controlling consideration" for language from its rule. The FAA is,
sentence of § 13.209(e).Thus, a determining the location because it may however, deleting the phrase "near
respondent is required to address each be "highly inconvenient for one or even where the incident occurred" and is not
numbered-paragraph in the complaint both parties." ALPA suggests that the including it in any other section of the
instead of responding to each allegation FAA revise § 13.208[c) so that it rules of practice. If the place where the
that may be stated in a separately- resembles 49 CFR821.37{a} of the incident occurred is a relevant factor
numbered paragraph. If a respondent NTSB's rules. In pertinent part, that that the administrative law judge should
disagrees with all allegations in a section states: consider, either of the parties is free to

paragraph, the respondent may simply The chieflaw judgeorthe law judgetowhom raise that issue to the law judge.
deny the entire paragraph, thecase is assigned shall set the date,time, Because the administrative law judge

A general denial of a complaint still is andplaceforthe hearingat a reasonable now determines the location of the
considered a failure to file an answer, date,time,andplace.* * ° Dueregardshall hearing, it is not necessary to keep that
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portion of the first sentence in may enhance the perception of requirement that an attorney verify his
§ 13.221(C} that preserves the procedural fairness. Several other or her authority to sign interrogatory
administrative law judge's discretion, on commenters support deletion of the responses on behalf of a party. Deleting
the judge's own motion, to revise the requirement that interrogatories be this requirement will not impair a
docket clerk's selection of a location, signed by respondents under oath or party's use of interrogatory responses.

As discussed previously, the FAA is that attorneys be required to verify their And, as noted by American Airlines, the
revising several of the preheating authority to sign on behalf of a party, certification requirements contained in
procedures.Althoughitischangingthe AmericanAirlinesstatesthatthe §13.207shouldsufficientlyprotectthe
rulestorequirearespondenttofilea verificationrequirementshouldbe integrityoftheprocess,makingthe
requestforahearingwiththehearing eliminatedfromtheagency'srule additionalrequirementin§13.220{k}{1}
docketclerkinsteadoftheagency because§13.207oftherulesalready redundant.
attorney,theFAA isnotchangingthe requirescertificationofdocumentsbya The FAA hasnotclarifiedthissection
requirementsregardingthecontentsofa partyortheparty'sattorneyor assuggestedbyALPA, believinginstead
requestforahearing.A respondentstill representative.And,becauseresponses thatdeletingtherequirementtorespond
mustsuggestalocationforthehearing tointerrogatoriesarebindingonthe underoathisamoreefficientsolution
when filingthatdocumentsothatthe respondingparty,whethersignedunder thatachieveswhatALPA and theother
administrativelawjudgeisawareofthe oathornot,therequirementtorespond commentersrequest.Moreover,Rule
respondent'sdesires.A copyofthe tointerrogatories"underoath"is 26{g}oftheFederalRulesofCivil
requestforahearingmustbesenttothe unnecessary.ATA alsoagreesthatthe Proceduredoesnotrequirethat
agencyattorneysothattheattorneycan verificationrequirementbeeliminated responsestodiscoveryrequestsbe
filethecomplaintwiththehearing fromtherulesofpractice.ATA raises made underoath.Thus,afterreviewof
docketclerk.Thehearingdocketclerk severalquestionsregardingthe thissectionand inaccordancewiththe
willforwardacopyoftherequestfora requirement,inadditiontoasserting recommendationsofthecommenters,
hearingtotheDOT OfficeofIIearings thatthesectionisnotclearlyworded, theFAA isdeletingtherequirementthat
sothattheadministrativelawjudgewill and suggeststhatthesolutiontoits apartyanswerinterrogatoriesunder
haveacopyoftherequest,withthe questionsistodeletetheverification oath.As ATA andAmericanAirlines
respondent'sdesiredhearinglocation, requirement.ATA statesthatthe"fact- suggest,theFAA hasmodified
when thecaseisassigned.Agency findingprocessisprotected"solongas §13Y.20{k}tomake itclearthat
attorneyswillcontinuetosuggesta theanswerstointerrogatoriescanbe interrogatoryresponsesmay beusedby
locationforanyhearingwhen filingthe offeredasevidenceagainsttheparty a partytotheextentthattheresponses
complaintsothattheadministrativelaw who answeredthem.ATA believesthat meetthegeneralstandardforadmission
judgecandetermineareasonable verificationofanattorney'sauthorityto ofevidence.Thus,interrogatory
locationforthehearingbasedonthe signinterrogatoriesonaparty'sbehalf responsesarebindingonthepartythat
suggestionsoftheparties.Althoughnot isnotnecessary,justasitisnot providesthemandtheresponsesmay be
requiredbytherules,thepartiesare necessaryforresponsestoarequestfor introducedintoevidenceby anopposing
encouragedtoexplainorsupporttheir admissionorarequestforproductionof party,inthesamemannerasanyother
suggestedlocationsothatthe documents, evidencemay be introducedandused.administrativelawjudgeisawareof
theseconsiderationsatthetimeofthe On theotherhand,ALPA hasno Thismodificationissimilarto,butnot

objectiontotherequirementin sorestrictiveas,aparty'suseata
determination.Under§13.221{c)as §13.220(k](1]thatanswersto hearingofanypartorallofa depositionrevised,thepartiesmay submitamotion
tochangethelocationofthehearing interrogatoriesbemade underoath, under§13.220{j}{4}.Itclearlyiswithin
afterthelawjudgehasgivennoticeof providedthatbothpartiesinacivil thediscretionoftheadministrativelaw
the date, time, and location of the penalty action are subject to the judge under the general evidentiary rule
hearing, requirement. However, ALPA states that to determine if an interrogatory

persons qualified to administer oaths response is relevant, material, and not
VerificationoflnterrogatoryResponses arenotalwaysreadilyavailable;thus, repetitiousand,thus,shouldbeadmitted

In the April 1990 NPRM, the FAA ALPA suggests that the agency clarify into evidence in a civil penalty act}on. 4=mm

included the suggestion of a private the section to provide that a Discavery
attorney for revision of § 13.220(k)(1},a "ve_fication under the penalty of
provision of the rules of practice dealing perjury, in the manner authorized by 28 Several commenters object generally
with interrogatories. The commenter U.S.C. 1746, will be deemed the to the rule directed toward discovery
objected to the provision in the rule that equivalent of a sworn declaration." practice. ALPA points out that the
required a respondent, but not the Although not explicitly stated in its FAA's discovery rule (§ 13.220}is more
agency attorney, to respond under oath comments, ATA correctly implies that extensive than the NTSB's discovery
to interrogatories. The commenter the rules of practice do not require an rule. While conceding that it has "no
suggested that the agency amend attorney's verification of his or her objection to any specific provision" of
§ 13.220{k}{1)so that neither party is authority to sign responses on behalf of the current provisions in the discovery
required to verify its interrogatory a party to a request for admission or a rule, ALPA asserts that "their very
responses or both parties are required to request for production of documents, comprehensiveness makes us a bit
so verify. And, while the rule appears to require uneasy," and expresses concern that the

The commenter who initially raised verification by attorneys for either rule might create opportunities for
this issue provides no further party, and thus seems to place an equal abuse, ALPA suggests that the discovery
explanation in his comments to the burden on both parties, it is possible rule should make clear that it should be
agency's April 1990 NPRM. NBAA takes that attorneys for individual "administered and construed in a
no position whether amendment of this respondents would, in some cases, have manner consistent with the Federal
ruleprovisionislegallynecessarybut difficultyobtainingorsubmittingthe RulesofCivilProcedure."
transmits the concerns of NBAA's required verification. Thus, the FAA is AOPA also objects to the current
membersthatrevisionofthesection deletingfrom§13.220{k){1}the discoveryrule,assertingthatit"creates
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agreatpotentialforabusebytheFAA ofthefactthattheFAA'srulealready Motionsto QuashSubpoenas

"againstrespondentsofmodestmeans," roughlyparallelstheFederalrules,the OnlyATA raisesanissuewithregard
statingthat"thesheervolumeand tenor FAA doesnotbelievethatadding tomotionstoquashasubpoena.ATA
oftheFAA ruleseemstoencourage similarlanguagetoitsdiscoveryrule takesissuewiththefactthat§13.228{b}
extensive,computer-generated wouldadd anythingofvalue, limitsmotionstoquashtotheperson
discovery."AOPA suggeststhatthe AmericanAirlinespointsoutthatthe uponwhom thesubpoenaisserved.
FAA adoptarulesimilartothatofthe currentruleprovidesthatresponsesand ATA believesthatparties,and
NTSB {49CFR 821.19},emphasizing objectionstodiscoverymustbeserved especiallyrespondents,shouldbe able
voluntaryexchangeofinformation, within30days{§13.226{d}},buttheydo tomove toquashasubpoenathatis
usingtheFederalRulesofCivil notspecifythatafailuretorespondor serveduponathird-partywitness
Procedureasageneralguide,andallow objectwithin30daysconstitutesa becausethethird-partywitnesswill
theadministrativelaw judgetocontrol waiverofobjections.Americanargues frequentlyhavelittlereasonorfinancial
thediscoveryprocess.A private thatthefailuretotimelyrespondto abilitytoresistcomplianceandbecause
attorneyalsoexpressesconcernthatthe discoveryshouldconstituteawaiverof therealpartyininterestwillfrequently
ruleallows"unbridleduseofdiscovery therighttoobject.The FAA doesnot betherespondent.
bytheFAA." agreethatsuchawaiverisalways Rule45oftheFederalRulesofCivil
Intheabstract,thelackofspecific warranted.Indeed,theAdministrator Procedurespeakstothesubpoena.Rule

provisionsgoverningdiscoverycould hasalreadydecided,inacaseinvolving 45{a}appliestothesubpoenaad
morelikelyleadtoabusethandiscovery AmericanAirlines,thatsucha sanction testificandum{testimony},andRule
proceduresthatarecomprehensive.The wouldbetooonerouswheretheparty 45Cb}appliestothesubpoenaduces
FAA is confident that the seeking the sanction demonstrated no tecum {documents}. Significantly, Rule
comprehensiveness of the discovery rule prejudice by the delay. Id. The holding 45{b}provides for motions to quash or
will protect parties against abusive and in that decision is not inconsistent with modify a subpoena duces tecum, but no
burdensome discovery, rather than the practice in Federal courts, where such provision appears in Rule 45{a}.Inencourage it. The agency is unaware of
any instances of abusive discovery by courts sometimes but not always impose addition, Rule 45{d},which speaks to the
the FAA, and the commenters point to this sanction. In sum, the issue of what subpoena for the taking of depositions
none. The FAA does recognize that any sanction should be imposed for failure and the place where they can be taken,
system of discovery is subject to abuse timely to respond or object to discovery contains language identical to that in
and, thus, the current rules of practice is one that should be decided on a case- § 13.228(b} of the rules of practice,
provide protection against abuse, by-case basis and entrusted in the first specifying that the person served with
Section 13.220{f}allows the instance to the discretion of the the subpoena may move to quash or
administrative law judge to limit administrative law judge. Accordingly, modify the subpoena. The only rule
discoveryundercertaincircumstances theFAA declinestoalterthecurrent whichsupportsthecommenter's
and §13.220{h}providesforprotective discoveryruleon thispoint, suggestionthatparties,aswellasthe
ordersinordertoprotectapartyor Americanalsoassertsthatthe personserved,shouldhavestandingto
personfromannoyance,embarrassment,numberofinterrogatoriespermittedby raiseanobjectiontothesubpoenais
oppression,orundueburdenorexpense, theruleshouldbeincreasedfromone Rule26{b}.Itprovidesthateitheraparty
Moreover,aswas pointedoutwhen setof30questionstotwosetsof30 orthepersonfromwhom discoveryis

therulesofpracticewereoriginally questionseach,arguingthatitiscostly soughtmay,upongoodcauseshown,
promulgated, the provisions regarding to file a motion for leave to serve seek relief from the court. Rule 28
discovery contained in § 13.220 "are additional interrogatories, as is now applies, however, only to depositions
similar to the discovery permitted under contemplated by § 13.226{k}{2). and discovery, andit is unclear whether
the Federal Rules of Civil Procedure," American also states that permitting the commenter's suggestion is similarly
although they are "tailored to another set of 30 interrogatories would limited.
accommodate the less formal impose no additional burden on Even though Rule 45 provides no
requirements of administrative litigants. However, it seems to the support for the commenter's suggestion,
practice." 53 FR at 34650; September 7, agency that to double the number of and Rule 26 provides support only in the
1988. As the cornmenters point out, the interrogatories permitted would actually discovery situation, the more liberal
NTSB rule, which provides scant increase the burden of preparing for and approach found in Rule 26 is adopted
guidance, states that the Federal Rules responding to discovery. Thirty herein. Accordingly, § 13.2280)} is
of Civil Procedure may be used as a interrogatories should normally be amended to provide that either the
general guide for discovery before the sufficient to obtain relevant information person served or a party may move to ---
NTSB. However, the NTSB rule also in the typical civil penalty case. If it is quash or otherwise modify a subpoena,
specifies that the Federal rules and the not, a party can always file a motion for based on the standards contained in
case law construing them "shall be leave to serve additional interrogatories, that section of the rules of practice.
consideredbytheBoardanditslaw uponashowingofgoodcause.See Intervention
judgesasinstructiveratherthan §13.226{k}{2}.The costsoffilingsucha
controlling."Thisessentiallyisthesame motionshouldnotbeexcessive.The EAA questionsthebasisforthe
approachtheFAA hasfollowed.See FAA believesthatthebenefitsof sectionintherulesoninterventionby
American Airlines v. FAA, FAA Order retaining the current limit on persons who are not parties to a civil
No. 89-6 {December 21, 1989}. Although interrogatories outweigh whatever costs penalty action. See § 13.206.That
the Administrator declined to follow the may be involved in filing a motion. The section stated that the administrative
Federal Rules of Civil Procedure in that current maximum of 30 interrogatories law judge must allow any person who
case, the Administrator's approach to which may be filed without the law has a statutory rightto intervene to
resolve the issue---that the Federal Rules judge's approval discourages unduly participate in the proceedings. If there
are instructive rather than controlling-- burdensome or excessive discovery, and was no statutory right to intervene, the
is consistent with NTSB practice. In light is a necessary limitation, administrative law judge was required
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to exclude any other person's prompted the FAA to review this section several prior occasions, the FAA will
participation. EAA requests clarification once again. Upon review, the FAA is not repeat that discussion here. 53 FR at "
of the statutes and the circumstances revising its rule, adopting considerations 34651; September 7,1988 {promulgation
that would trigger intervention by a similar to those in the NTSB's rules and of initiation procedures and rules of
person who is not a party to the civil expanding the circumstances under practice); 54 FR at 11917-11918; March
penalty action, which a nonparty could attempt to 22, 1989 (disposition of comments to

The FAA patterned its intervention intervene in a civil penalty action. The August 1988 final rule); 55 FR at 15118;
section on a DOT rule. See 14 CFR FAA is revising § 13.206 to include April 20,1990 {final rule amending the
302.15. In light of the differences language similar to the NTSB's rule {see rules of practice promulgated in August
between DOT's complex route, rate, 49 CFR 821.9] and adding a time limit for 1988}.
licensing, and enforcement proceedings submitting a motion for leave to Only one commenter, a private
and the FAA's civil penslty actions, the intervene to an administrative law attorney who has indicated his distinct
FAA chose to exclude the par_cipation judge. As under the NTSB's rule, an preference for adjudication in Federal
of any person who was net a party to administrative law judge is not required courts, disagrees with the agency's
the action. The FAA explained the basis to entertain a motion for leave to decision to permit the admission and
for the section in its August 1988 final intervene submitted less than 10 days use of hearsay evidence in civil penalty
rule: befcre a hearing unless the party shows actions. The commenter states the

In the FAA's experience, intervention good cause for any delay in submitting FAA's "burden of proof is diminished
requests are infrequent in enforcement the motion, since it can use 'incompetent evidence,'
actions, and these requests generally are The FAA expects that motions for i.e., hearsay that would not be admitted
denied. The FAA believes that requesta to leave to intervene will be infrequent and in Federal Court." This is not correct.
intervene would result in unnecessary delay an administrative law judge's granting First, an administrative law judge will
and expense to the true parties in the civil of such a motion will be rare. By determine what weight, if any, should be
penalty proceedings, expanding this section of the rules, it given to hearsay evidence admitted in
53 FR at 3464_, September 7, 1968. The does not appear that the parties' the proceeding and whether it is reliable
FAA continues to believe that this interests or the public interest will be and material to the factual issues in the
justification for the limited intervention adversely affected if a nonparty moves case. Second, all parties will have an
provision remains valid, to intervene. However, it will be in the opportunity to present hearsay

In the disposition of comments discretion of the administrative law evidence. Therefore, a respondent also
submitted on the August 1988 final rule, judge, in light of the facts and will have an opportunity to prevail in a
the FAA expanded this explanation [54 circumstances of a particular case, to civil penalty action based on hearsay
FR at 11918; March 22, 198.9}. The FAA weigh any factors and determine evidence. Thus, the agency does not see

whether intervention is appropriate. The a sufficient reason to exclude potentially
explained that participation by administrative law judge also may relevant and material evidence, albeit
nonparties at the fact.finding stage of a determine the extent of an intervenor's
hearing generally does not contribute to hearsay, particularly in light of the law
resolution of the narrow issues before participation in a civil penalty judge's discretion regarding its weight.
an administrativelaw judgeina civil proceeding. Thiscommenter objectstothe
penalty action, namely factual Healey Evidence and FA.4 Employee possibility that the FAA could establish
determinations regarding an alleged Testimony a prima facie case of a violation based

violationand a determinationofan IntheApril1990finalrule,theFAA on "statementsmade incourtby an
appropriatepenaltyfora violation.The addressed,atgreatlengthand ingreat FAA Inspectorwho ismerelyrepeating
FAA restateditsview thatmotionsto detail,theobjectionsofprevious what he heardfrom someone outof
interveneand actualinterventionby commenters totheuse ofhearsay court* * * who isnot availabletobe

persons with interests more attenuated evidence in civil penalty actions and cross-examined or confronted by thethan thoseofthepartiescoulddelaythe perceivedlimitationson FAA employee pilotorhislawyer."The commenter
proceedings and complicate the issues testimony based on the language of the fails to explain how or why the person I
in the case. Moreover, under § 13.233{f}, applicable sections of the rules of who made the statement "out of court" mmj.,
the Administrator may allow a nonparty practice. The FAA made several would be unavailable to the pilot or his _==-
to submit an amicus curiae brief in an revisions to the rules of practice to attorney or that unavailability, if any, is .1=
appeal of an initial decision. In addition address the concerns and suggestions of a result of the agency's rules of practice.
to the Administrator's authority to the commenters. In response to the April Under the agency's discovery rule, the
remand a civilpenaltyactionforthe 1990NPRM, onlyone commenter respondentwillbe abletodetermine _'=
receipt of additional evidence or continues to object to the admission of whether an inspector will rely on
testimony and an initial decision on an hearsay evidence and three commenters hearsay testimony, and prepare to
issue,theabilitytoreceivean amicus continuetoexpressconcernsaboutthe addressthatevidenceatthehearing. __
briefby a nonpartyshouldprovide scopeofan FAA employee'stestimony Althoughnot stated,theFAA presumes
sufficientopportunityforany person incivilpenaltyactions, thatthecomment may be based on a
who has a substantialinterest,not With regardtotheadmissionand use respondent'sconcernorfinancial
adequatelyrepresentedby theparties, ofhearsayevidence,theFAA has noted inabilitytoensurethatthe"outofcourt"
toparticipateinan agency enforcement thelongstandingacceptanceby Federal witnessisavailableand appearsatthe
action, courtsand administrativeagenciesof heating.
There doesnot appeartobe any theadmissionand use ofhearsay While thisisa validconcern,the

currentstatutespecificallyauthorizing evidenceinadministrativeproceedings, respondentisnotwithoutoptions.Even
any persontoparticipateincivilpenalty The FAA citedseveralNTSB casesthat ifthe"outofcourt"witnesswere not
assessmentproceedingsheldby the expresslyrecognizetheadmissibility abletoappearatthehearing,the
FAA. Althoughno othercommenter and use ofhearsayevidenceinits respondentortherespondent'sattorney
states any position regarding the FAA's certificate action proceedings. Because certainly could cross-examine the
section on intervention, EAA's comment the FAA has dealt with this issue on inspector to persuade the administrative

t---
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• lawjudgethatrelianceonhearsay testimony."Butbothc_Jmmentersask theadviceprovidedbytheemployee,
evidenceisunreasonableand,thus, theFAA toexplainagaintherule's offeredatthehearingforwhatwas said,
shouldbe accordedlittleorno weight, effecton thetestimonyofanFAA notitsvalidity.Therespondentis
Althoughthecommenterstatesthatthe employeethattherespondentmay have entitledtocallhisorherown expertor
FAA's rule "eliminate[es] pilots' rights consulted for advice about matters such opinion witness to testify about the
to engage in meaningful cross- as the airworthiness of an aircraft, validity of that advice. If the FAA calls
examination," the commenter does not acceptability of navigational equipment, the agency employee {previously
cite any example, either in a civil or a method of aircraft construction. The contacted for advice by the respondent),
penalty proceeding or a certificate commenters are concerned that if a the respondent can ask the FAA
action proceeding before the NTSB, person seeks the agency's advice, and a employee factual questions to develop
where this has occurred, civil penalty action later is initiated on a the factual record on the issue. If the

The FAA is confident that DOT related matter, the rules of practice will FAA calls that employee as its expert or
administrative law judges are well inhibit either the respondent's ability to opinion witness in the action, the
aware of'arguments regarding the call the FAA employee who gave the respondent may elicit factual testimony
admissibility and use of hearsay advice or respondent's ability to cross- from that employee and cross-examine
evidenceandwillexercisetheir examineanFAN employeewho testifiestheemployeeaboutexpertoropinion
discretiontodeterminewhatweighLif asanexpertoropinionwitnessonthe testimonygivenondirectexamination
any,shouldbeaccordedtohearsay issue, atthehearing.As theFAA statedinthe
evidenceinaparticularcase.Inthe Initsdiscussionoftherevisionsto April1990finalrule:
absenceofspecificexamplesofabuse §13.227intheApril1990finalrule,the
and in light of the significant support agency also discussed its expectations Becausebothsentences [in § 13.227]nowspeak onlyto "calling" an expert oropinion
previously expressed by the majority of of how the rule would operate in witness,and not in terms of "testifying," this
thecommentersinfavorofthe practice, sectionshouldnotrestrictanFAA
admissibility of hearsay evidence, the TheFAAis satisfiedthat the rule,as • employee'sfactual testimonyor a party's
FAN declines to change its rules to amended,andits purposeare sufficiently ability to cross-examinean opposingexpert
make hearsay evidence inadmissible, clearto precludea constructionthat would

Three cornmenters continue to raise either{1)excludea privateparty'sotherwise oropinionwitness.
concerns about an FAA employee's admissibleevidenceof anopinionpreviously 55 FRat 15120;April 20, 1990. The FAA
expertoropiniontestimonyincivil givenbyanFAA employeeoutsideofthe isawareofitsresponsibilityandability
penaltyactions.One commentmay be adjudicatoryproceedingor(2}preventor tobea "sourceofinformation"onlimitotherwisepropercross-examinationof"
basedonamisreadingoftherevised opinionsgivenbyanFAA employeeondirectaviationmattersand,assuch,the
rule.The commentercorrectlycitesthe examinationasawitnessfortheagency.The aviationcommunityshouldbeableto
sentenceaddedbytheFAA intheApril firstexampledoesnotinvolveanemployee'sseekfreelyandrelyupontheFAA's
1990finalrulethatprohibitsFAA testimonyforanon-FAAparty.As tothe advice.Thistraditionalroleofthe
counselfromcallingarespondent's second,we knowofnoinstanceinwhichan agencyisneitheralterednoraffectedby
employeetogiveopiniontestimonyfor administrativelawjudgehasreliedoneither theFAA'srulesofpractice,particularly
theagency.However,thecommenter theFAA'sruleoritsDepartmental
citesthepreviousversionofthefirst counterparttolimitthescopeofotherwise as§13.227hasbeenrevisedintheAprilpropercross-examinationofanemployee's 799(}finalrule.

sentence of § 13.227.As revised, the rule testimonialopinions.TheFAAis confident Evidence Related to Flight Datanow reads: thatan adminis_ativelaw judgewill rule
An employeeof theagencymaynot be called properlyin suchsituationsand willdo so Recorders or Cockpit Voice Recorders
as an expert oropinionwitness,foranyparty withoutreferenceto the limitationin § 13.227. In comments to the August 1988final
otherthantheagency,inanyproceeding 55FR at15117-15120;April20,1990. rule,ATA suggestedthattheFAA
governedby thissubpart. During a hearing, counsel for the FAA is amend § 13.222(b} to preserve expressly I
The FAN replaced the word "testify" entitled to pose proper objections to a the "privilege that traditionally has
from the previous sentence with the respondent's attempt to call an FAA attached" to information from flight data ._=mum
phrase "be called" to address the employee,as an expert on the recorders {FDR}and cockpit voice
concerns of the commenters. As stated respondent's behalf or to engage in recorders (CVR}.In its comment to the
in the preamble to the April 1990 final improper cross-examination of an FAA April 1990NPRM, ATA repeats this
rule, the revised section "now addresses witness. The respondent is entitled to suggestion. Airborne also suggests that
only an FAA employee's obligation to pose the same objections regarding its the FAA amend § 13.222 to include a
appear as an expert or opinion witness witnesses. In either case, the "privilege or other exclusionary rule" to
and the agency's ability to choose administrative law judge will rule on preclude admission of FDR and CVR
experts or opinion witnesses." 55FR at any objections raised by either party information. Airborne states that the
15120;,April 20,1990. To the extent that regarding the proper scope of cross- FAA's rule regarding the admissibility of
the commenter,s discussion is based on examination or the factual character evidence would allow admission of FDR
thepreviouslanguagein§13.2.27,the andcontentoftheperson'stestimony, andCVR data"eventhoughsuch
FAA isunabletodetermineffthe presumablybasedonthelawjudge's evidenceisbystatuteorotherwiseruled
commenterwouldobjecttotheruleas viewofthevalidityoftheobjectionand inadmissibleforanypurposeotherthan
revisedintheApril1990Finalruleand thereasonssupportingthatobjection, accidentandincidentinvestigation."So
publishedforcommentintheApril1990 InthehypotheticalsetforthbyE,AA asto"avoidunnecessaryargument"if
NPRM. andthePresidentoftheNTSB Bar anFAA attorneytriestointroduce
EAA andthePresidentoftheNTSB Association.therespondentmay cellan hearsayFDR orCVR data,"and

BarAssociation,andasAOPA FAA employeeasafactwitness.The consistentwithstatuteandregulation,"
acknowledgedinitspreviouscomments, agencyemployeecouldtestifyabout Airbornearguesthattherulesof
"recognizetheneedforaprohibitionof factualmatters,suchaswhereand practiceshouldexpresslyexcludesuch
privatepersonsfromusingthe when therespondentsoughttheFAA data,whetherrelevantorotherwise
govero_entasasourceforexpert employee'sadviceand thecontentof admissible.
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To the extent that these commenters submission of written briefs in civil Authority of Administrative Low Judges "
assume, or by their comments suggest, penalty actions. Airborne states that the
that there has ever been a restriction on FAA's changes regarding submission of Two commenters, American Airlines

and Airborne, suggest that the rules
the use of FDR data in evidence, the written arguments and decisions in the should be amended to provide
commenters are mistaken. FDR April 1990 final rule do not go "far administrative law judges with the
information is now and has always been enough" and cases involving fines power to award costs and fees, impose
admissible in enforcement actions, exceeding several thousand dollars sanctions, and issue orders of contempt.
Indeed, § 13.7 specifically provides that, "deserve the more deliberate and American urges that administrativetaw
except to the extent that such use is thoughtful proceedings which written judges should have the power to impose
specifically limited or prohibited, each advocacy and decision provide." reasonable sanctions, particularly where
record, document or report which is Airborne advocates a distinction in the a party is the subject of discovery
required to be maintained by the rules that gives "respondents a right to abuses such as delayed or inappropriate
Administrator may be used in any civil submit written submissions in cases
penalty action, certificate action or other responses to diacovery. Airborne
legal proceeding. The use of CVR over a specified dollar amount, for requests that § 13.205[b), which places
information in evidence, however, is example, $5,000." Airborne also suggests limitations on the power of the
specifically limited in § 121.359[f} and that administrative law judges "should administrative law judge, be eliminated
§ 135.151(c). Those sections state, in be encouraged by rule to submit written from the rules unless the FAA can
pertinent part: decision for penalties over a similar provide a justification for the rule.
Information obtained from the record amount, with discretion to avoid such The powers of an administrative law
(produced by the cockpit voice recorder) is written decisions in appropriate case, judge, as set forth in § 13.205, are based
used to assist in determining the cause of provided reasons are stated on the on the Administrative Procedure Act.
accidents or occurrences in connection with record." Section 556[c} of the Administrative
investigations under part 830 (of the NTSB's Both Airborne and a private attorney Procedure Act provides that a hearing
regulations). The Administrator does not use suggest that even the FAA's officer may regulate the course of the
the record in any civil penalty or certificate liberalization of the rules regarding hearing, "[s]ubject to published rules of
action, written arguments and decisions the agency and within its powers." 5
No similar limitation applies to FDR appears to be contrary to or seem to U.S.C. 550(c). In accordance with section
information. See § 121.343[i) and depart from "the spirit if not letter of 556[c), administrative law judges are
§ 135.152[ej. section 557[c) of the Administrative vested with enumerated powers only to

The FAA's rules of practice for civil Procedure Act. * * *." Both the extent such powers have been given
penalty actions do not expressly or by commenters rely on the language in to the agency. See Attorney General's
implication amend the existing
regulatory restrictions on the use of CVR section 557[c} that states, in part, that Manual on the Administrative procedure
information as evidence in an "* * * the parties are entitled to o Act, at 123 (1947). Administrative law

enforcement proceeding. The rules also reasonable opportunity to submit ..... judges may not exercise authority which
do not change any existing policies or certain information to a decisionmaker exceeds the authority granted to the
practices with regard to such use. As before a decision is issued. [Emphasis agency or which exceeds the
stated in the, disposition of comments to added.J Neither commenter cites any enumerated powerspublished in the
the August 1988 final rule, the agency judicial or administrative decision or agency's regulations. See id. at 123-124;
will continue to operate under existing any spec|fic instance of abuse of this Western Airlines, Inc., FAA Docket 85-
rules, policies, and practice in handling perceived "right" to support their claim 108(HM) at 8 [December 12, 1987).
information from cockpit voice that the Administrative Procedure Act Neither the Federal Aviation Act of
recorders and flight data recorders. 54 requires the agency's rules to provide for 1958, as amended, nor the Hazardous
FR at 11917; March 22, 1989. If an agency written submissions and decisions in all Materials Transportation Act authorizes
attorney_attempts to introduce evidence cases, the FAA to cite a party for contempt or

to impose costs or any other monetary
based on CVR or FDR information in a In the April 1990 final rule, mindful of sanction as a means of regulating

civil penalty action, a respondent is free the significant support for the abuses that may occur during the course ._
to object to admission of such evidence proposition by the commenters, the of an administrative hearing. Since _,,,,

based either on the regulatory agency amended the rules of practice to administrative law judges act for the !.__
restrictions or policy arguments against leave the decision of submission of agency and have only those powers i_._
such use. written arguments and issuance of which the agency itself possesses, they _--

Accordingly, no change to § 13.222 written decisions entirely to the cannot exercise this authority as part of --
will be adopted in this rtllemaking, administrative law judge. The agency FAA's civil penalty assessment
Should the commenters desire will not here repeat its discussion of the proceedings.
reconsideration of agency policy with amended rules related to this issue. 55 The source of the inherent power toregard to the use of FDR information or
regulatory changes with regard to FR at 15120-15121: April 20, 1990. The punish contempt is Article [] of the
restrictions on the use of CVR FAA believes that the administrative Constitution. In re Seqoia Auto Brokers,
information in § 121.359 or § 135.151, the law judges will properly discharge their Ltd., Inc., 827 F.2d 1281, 1284 [gth Cir.
commenters are free to petition for such obligation to provide a "reasonable 1087). The agency is not an Article HI
changes, opportunity" for submission of _u'itten court and, therefore, does not possess

arguments, in light of the facts and the inherent power to issue orders of
Written Arguments and Decisions circumstances of a particular case contempt. Western Airlines, Inc., at 8.

Despite the FAA's significant revision before them. Moreover, administrative While Congress may confer certain
of the rules of practice dealing with law judges are best able to determine powers on agencies to regulate the
written arguments and decisions, two the necessity for and the obligation to conduct of persons who appear before
commenters request changes to permit issue a written decision in a particular them in adjudicatory hearings, and has
broader opportunities for, or to require, civil penalty action, done so for other agencies, it has not so

V--------
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authorized the FAA or DOT. Id. judge. AOPA urges the FAA to eliminate {request for a hearing and complaint)
Accordingly, DOT administrative law the provision because it is "unfair and filed in an action will promote efficient
judges lack authority to issue orders of has the potential for abuse in unduly use of adjudicatory resources in the long
contempt to sanction the conduct of protracting litigation to the disadvantage run. If the Administrator reverses the
attorneys during FAA administrative of respondents." The private attorney administrative law judge's partial
hearings. While the agency and, objects to the "interlocutory appeal dismissal, then the entire case can be
accordingly, the administrative law rights of the FAA" without further tried at the same time. The FAA is
judges do not have the power of elaboration or discussion, persuaded by ATA's comment thal if the
contempt, they are not precluded from ATA, while noting that the provision justification for the prevision has merit,
issuing orders that bar a person from a "theoretically promotes efficient use of then both parties should be able to
specific proceeding for obstreperous or resources by avoiding piecemeal appeal a partial dismissal of the initial
disruptive behavior durin8 that trials[,]" objects to the unilateral document filed in an action. The FAA
proceedin& See, § 13.205(b). Such character of the provision. If the policy also agrees with the comments of EAA
exclusions are not based on an agency's is correct, then both parties should be and American, at least to the extent that
power to regulate or discipline attorneys permitted to appeal decisions on the commenters believe that these
or the inherent it_wer of contempt, but motions to dismiss, subject to sanctions appeals should not be available as of
on the power to adjudicate, which for frivolous appeals taken to delay the "right," but instead should be
includes the power to protect a adjudicatory process. On the other hand, interlocutory appeals for cause granted
proceeding from disruption. Western ff the policy is without basis, then in the discretion of the administrative
Airline_ Imp, at 9. With regard to "neither side should be permitted to law judge.
abuses of discovery, § 13.220 enables a interrupt the trial process." American Therefore, the FAA is amending
law judge to sanction abusive conduct Airlines takes a position similar to ATA, § 13.218(f)(2) so that both parties can file
or protect against such abuses, although for reasons somewhat different a motion to dismiss the first document

In view of the foregoing, the FAA from ATA. American asserts that there filed in a civil penalty proceeding, either
believes there is a sound basis for is "little to gain" by providing an a complaint or a request for a hearing.
§ 13.205 of the rules of practice, and this interlocutory appeal of right for a partial Both parties also may file a written
section is adopted without change. The dismissal of the agency's complaint, request for an interlocutory appeal for
amendment urged by American and stating that such an appeal will cause of a partial dismissal of one of
Airborne is beyond the authority of the "encourage piecemeal appeals" and these documents. An administrative law

FAA and has not been adopted. While "delay the adjudication on the merits" judge's dismissal of all of the complaint
the limitations on the administrative law of the remainder of the case. American or dismissal of the request for a hearing
judge's authority exist whether codified believes that if the FAA cannot show may be appealed under the provisions of
or not, the FAA believes these the necessary "harm" to support an § 13.233, the general section on appeals
limitations should be set forth in a interlocutory appeal for cause, then no from an initial decision.
regulation in order to apprise all parties interlocutory appeal should be allowed. Both ATA and American comment on
to a proceeding of the extent of the According to American, any dismissal of the timeframe within which a notice of
administrative law _dges' authority, part of the agency's complaint could be interlocutory appeal must be filed with

InterlocutaryAppeol reviewed on appeal to the the Adxninistrator under § 13.219(d).
Administrator. both statin 8 that three days is unduly

Several commentate (EAA, AOPA, The agency notes that, although the
ATA, American Airlines, and one language of § 13.218(f)(2)(ii) and burdensome and is an insufficient
private attorney) express concern about § 13.219(c) referred only to agency amount of time to prepare a proper
an intedocutory appeal of right attorneys, this provision reflected the appellate brief with supporting

documents. ATA urges the FAA to
available only to the FAA in the rules of fact that only agency attorneys issue
practice. Section 13A19(¢_4} states, in complaints in these proceedings; thus, provide "a week to prepare an opening
pertinent part: respondents generally will be the only brief and a week to prepare a reply." It

A party may file an interlocutory appeal with parties filing a motion to dismiss under is not clear whether "a week" means
the FAA decisionmsker, without the consent § 13.218(f)(2). That section was directed five working days, seven working days, _,m
of the admtn_trattve law _dSe, before an at respondents ardy and specifically or seven calendar days includin8
initial decision has been entered in the case provided that a "party may file a motion weekends and holidays. American urges
of" • • [a} rulins by the admtatstrattve law to dismiss s complaint instead of [filing] the FAA to revise the rule to provide (1}
judge grenth_, in part, a reapoadent's motion an answer * " "." (Emphasis added.} As a 10-day period to file the appellate brief _---
to dismiss a complaint purlmantto would be expected, respondents and (2) to clarify the action that trisgers _
§ 13.218(f)(2){ii]. generally would not appeal the the time period for filing the appellate
Section 13.218(f)(2)(ii)states, in dismissal of a portion of the agency's brief (either receipt, service, or issuance
pertinent part: complaint. Nevertheless, the agency is of the order forming the basis for the
If the administrative law Judse8runts a amendin8 § 13.21g(c] because the rules interlocutory appeal).
motion to dismiss in part, the, agency do not provide a corresponding avenue The FAA concurs with American's :_
attorney may appeal the administrative law of interlocutory appeal of right available comment and is revising § 13.219td) to
Judse's decision to dismiss part of the o to respondents ff an adminlstrailve law provide a 10-day period [I0 calendar
complaint under the provisions of | 13.219(c) judge 8rants an agency motion to days under § 13.212) to file an i
(intodocutory appeals of rtsht) of this dismiss all or part of a respondent's interlocutory appeal brief after service
subpart, request for a hearing. The FAA is of the administrative law judge's order
EAA objects to "any one party in an deletin 8 § 13.219(cX4) from the rules of fon-nin 8 the basis of the interlocutory
adjudicatory process" havln 8 the practice and revising § 13.218(fj(2)(ii] appeal. Although American preferred
unilateral right of interlocatory appeal, accordingly, that receipt of the order would be the _:
and believes that whether topermit an The FAA believes that an triggering event, establishing a person's

interlocutory appeal should be left to the interlocutory appeal of a partial receipt of documents can be extremelydiscretion of the administrative law dismissal of the initial documents difficult. •Under § 13.21I(e) related to

5---
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service of documents by mail, an appropriate by the law judge may prove ability sua sponte to raise new issues.
additional five days is added to any useful to both parties, and any That section does not permit either
prescribed time period to account for administrative or judicial adjudicator, party to raise new issues on appeal.
delays that may be attributable to the on appeal of an administrative law Section 13.2330} essentially adopts a
mail service. Thus, the FAA believes the judge's initial decision. See 55 FRat rule and practice enshrined in the
date of service is the appropriate event 7984;March 8, 1990.Moreover. the NTSB's rules of appellate practice and
to trigger the 10-day time period for Administrative Procedure Act requires procedure in appeals to the full Board of
filing an interlocutory appeal brief, some articulation of the administrative initial decisions issued by NTSB

Modification of Civil Penalty law judge's sanction decision, at administrative law judges in certificate
whatever level of detail deemed action proceedings. Section 821.49 of the

The FAA made significant changes to appropriate by the law judge. See 55 FR NTSB's rules {49 CFR821.49}states, in
§ 13.232{a}that, as adopted in August 15122;April 20, 1990. EAA understands pertinent part:
1988, required an administrative law "the utility of an articulation of the
judge to support a reduction of the civil basis" for the administrative law judge's TheBoardon its owninitiativemay raiseanyissue, theresolutionof whichit deems
penalty sought by the agency for an decision regarding the amount of a civil importantto a properdispositionof the
alleged violation. Many commenters penalty. However, EAA objects to proceedings,in whicheve_ a reasonable
objected to this requirement and, in raising this requirement "to the level of opportunityshallbe affordedto the partiesto
response to those comments, the agency having to subjectively satisfy the FAA's submitargumentthereon.

deleted the requirement from the rules final decision maker who, under this The Administrator may only raise a
of practice. In the April 1990 final rule, system will be ruling de novo." EAA is "new" issue where it is "required forthe FAA discussed the fact that this mistaken: § 13.233 [b} and (j}limit the
requirement had been deleted and the scope of appellate review and do not proper disposition of the proceedings,"
effect of § 13.232,as amended. 55 FRat provide for de novo review of an initial ostensibly a higher standard than the
15121-15122;April 20, 1990. decision. NTSB's rule that permits the Board to
Nevertheless, EAA and the President of raise a "new" issue that it "deems
the NTSB Bar Association continue to New Issues on Appeal important to a proper disposition * * *"
assert that the rules of practice inhibit In response to the February 1990 In light of the FAA's revision to permit
an administrative law judge's ability to NPRM,several commenters (NACA, the parties to submit evidence and
modify a proposed civil penalty based American Airlines, and one private develop the record on an issue raised by
on evidence presented at a hearing, attorney} objected to language in the Administrator, § 13.2330) arguably

The President of the NTSB Bar § !3.233[j){1} that permitted the FAA provides more protection for the parties
Association criticizes the FAA's decisionmaker to raise any issue, sua" than is provided in the NTSB's rule. The
apparent reliance on the "highly sponte, that is required for proper FAA adopted the provision because it
criticized Muzquiz doctrine" {Muzquiz. disposition of the proceedings. AOPA could benefit unrepresented respondents
v. NTSB,2 NTSB 1474 {1975}]and asks and the California Aviation Council who may not have adequately briefed a
the FAA to eliminate it from the raised this issue in comments to the relevant and dispositive issue. The FAA
agency's adjudicatory process. EAA August 1988 final rule. The commenters continues to believe that it will so
echoes the same comment in nearly the objected to the apparent failure of the operate in practice.
same words, stating that elimination of rule to provide an opportunity to submit Moreover, the FAA is not aware of,
"that doctrine is essential to fairness in evidence [although the rule permitted and the commenters do not cite, any
any adjudicatory system." As early as additional argument} and develop the abuse of this section by the FAA
the February 1990NPRM and again in record on any "new" issue raised by the decisioumaker in the proceedings
the April 1990 Final rule, the agency decisionmaker on appeal. Although the conducted thus far {orby the NTSB,
noted that its rules of practice in this FAA stated that the rule, as previously under its somewhat different standard}.
regard do not follow Muzquiz. Muzquiz written, adequately protected the The FAA believes that the integrity of
is a decision of the NTSB, binding only parties, the FAA revised § 13.233{j}in appellate decisionmakers in these im
on its administrative law judges. These the April 1990 final rule to make clear proceedings, and the potential for ""in

comments seem to be misplaced that the decisionmaker will remand a judicial review of their decisions on this
because the FAA rule, even as adopted case for receipt of evidence, issue, ensure that both parties will be
in August 1988, did not exist as development of the record, and an initial treated equally and fairly if this
articulated by the NTSB in Muzquiz. decision related to that issue, authority is exercised on appeal. Thus,
Moreover, in the April 1990 final rule, Only two commenters, one of whom the FAA declines to change that section
the agency revised § 13.232[a}to remove raises this issue again, discuss this of the rules of practice.

any a pearance that Muzquiz was Delegation of Authorityp issue. EAA recommends a "further
controlling, restriction" on the decisionmaker's
Several commenterscriticizethe Muzquiz ability to raise new issues on appeal. ATA and American Airlines object to
decision,andimplicitlythe agency'sreliance Despite the discussion in the April 1990 the language in § 13.16[c}that delegates
on that decision,arguing that the N'I_B NPRMand the revisions to the section, the Administrator's authority "to initiate
shouldoverruleits1975decision.Whether EAA and one private attorney still claim and assess civil penalties" to the Deputy
theNTSBultimatelyoverrulesMuzquiz is not that the section operates to the Chief Counsel, the Assistant Chief
relevantherein lightof the agency's detriment of respondents. These two Counsel for Regulations and
proposed revision to § 13.232(a). commenters believe that the section Enforcement, and the Assistant Chief
55 FRat 15121;April 20, 1990. It is not provides an opportunity for prosecutors, Counsel for a region or center.
clear from the comments how the without a "reciprocal right" given to Specifically, these commenters contend
agency could farther revise that section pilots, to raise new issues that should that the delegation of authority "to
to address the commenter's general have been raised at the outset of the assess" civil penalties on behalf of the
criticism, proceedings. Both commenters are Administrator should be withdrawn,

As the agency has noted previously, a mistaken, however, because this section because such a delegation "literally
discussion of any sanction found refers only to the FAA decisionmaker's delegates the Administrator's
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decisionmaking responsibilities to the assessing civil penalties for violations of civil penalties against persons who
agency's prosecutors." the Hazardous Materials Transportation violate the Federal Aviation Act or any

The FAA does not agree with the Act on the one hand and violations of rule. regulation, or order issued
conclusion that. by delegating to agency the Federal Aviation Act of 1958. as thereunder. The FAA believes that the
attorneys the authority to assess civil amended, on the other. Previous criteria which are evaluated before a
penalties in only two narrow cornmenters also have raised this civil penalty is assessed under section
circumstances discussed earlier, the objection. 905 of the Federal Aviation Act of 1958,
Administrator has delegated his Section 13.16(a)(4) states that an order as amended, are more appropriately
decisionmaking responsibilities. Civil assessing civil penalty for a violation of placed in agency orders, rather than in
penalties are assessed only under the Hazardous Materials Transportation the regulations governing the initiation
specific circumstances set forth in the Act or a rule, regulation, or order issued and hearing procedures of civil penalty
rules of practice. Thus, the disputed thereunder, will be issued only after actions. Agency guidelines directed to
delegation does not involve any of the consideration of certain enumerated its own employees ordinarily are set
Administrator's substantiate factors. American believes that this forth in agency orders rather than in
decisionmaking functions, but pertains section should provide for consideration regulations. Indeed, these factors
only to the ministerial assessment of of the same factors before an order presently are set forth in Order 2150.3A,
civil penalties already determined--by assessing civil penalty is issued for a which is available to the public.
rule or decision---to be warranted. The violation of the Federal Aviation Act or Accordingly, the FAA is not deleting
Administrator's authority substantively its implementing regulations, the criteria listed in § 13.16(a)(4l or
to "decide" cases has not been American believes the rule is contrary amending § 13.16(a) to provide that
delegated to agency prosecutors. In to the procedures set forth in Order these criteria also will be considered
accordance with a suggestion by 2150.3A, which states that all civil before an order assessing civil penalty is
American Airlines, the agency is penalties should be assessed in issued for a violation of the Federal
amending the definition of "order accordance with established criteria. Aviation Act. Since, as a matter of
assessing civil penalty" in the rules of Therefore, American recommends that policy, the FAA considers these criteria
practice. That definition states that an the FAA either change the rule to prior to a civil penalty assessment under
initial decision by an administrative law provide that these criteria will be section 905, a respondent is not
judge or a final decision and order of the considered before a penalty i8 assessed prejudiced simply because this policy is
Administrator, unless timely appealed, for any violation or delete the criteria set forth in an agency order rather than
shall be considered an order assessing entirely from the regulation, in a regulation.
civil penalty where the adjudicator finds Section 13.16(a)(4) lists the factors
that a violation occurred and a civil that must be cOnsidered because the Compromise Without a Finding of
penalty is warranted. Hazardous Materials Transportation Violation

ATA also questions the Act specifically requires that these In the April 1990 final rule. the FAA
Administrator's delegation of authority factors be considered to determine the announced a significant change,
to the Chief Counsel and the Assistant appropriate amount of civil penalty for a responsive to the desires of the
Chief Counsel for Litigation to take violation of the act or the hazardous commenters, to permit settlements
certain minor and procedural actions on materials regulations. Section 1809(a)(1) without admissions or formal findings of
his behalf. See 55 FR15094;April 20, of the Hazardous Materials a violation and amended the rules of
1990, ATA asserts that if the delegation Transportation Act provides, in practice to reflect this change in policy.
is not restricted to appellate pertinent part: In its comments to the April 1990 NPRM,proceedings, "it trenches on the

I authority of administrative law judges." Indetermining theamountof suchpenalty, American Airlines urges furtherATA states that the scope of the the Secretary (whose authority is delegated modification of § 13.16 to notify
to theFAAAdministratorforviolationsof respondents that agency attorneys may

delegation is ambiguous, and suggests the regulations pertaining to the enter into compromise agreements under Nms
amending it to make clear that it applies transportation of hazardous materials by air) which a civil penalty is settled without a mmonly to appellate proceedings, shall takeintoaccountthe nature. ""

The FAA believes that it is clear from circumstances,extent, andgravityof the finding of a violation. Such settlements,
the delegation as currently written that violationcommittedand,with respectto the which are within the discretion of
it applies only to appellate proceedings, personfoundto havecommittedsuch agency attorneys, are expressly
The delegation is made pursuant to violation,thedegreeof culpability,an), permitted under revised § 13.16(1)(1).
§ 13.202, which defines the term "FAA historyof prioroffenses,ability to pay,effect American claims that a respondent may
decisionmaker" as "the Administrator of on ability to continue to do business, and be unaware of the possibility of
the Federal Aviation Administration, suchothermatters as justice may require, settlement of a civil penalty action, or
acting in the capacity of the Since the FAA is required by statute to when and how to propose such a
decisionmaker on appeal, or any person consider these criteria before issuing an settlement, because the prehearing
to whom the Administrator has order assessing a civil penalty for a procedures do not specifically refer to
delegated the Admi_strator's violation of the Hazardous Materials compromise as an option after receipt of
decisionmaking authority in a civil Transportation Act and the a notice. Although the opportunity to
penalty action." {Emphasis added.) The implementing regulations, the agency compromise is not specifically listed as
current delegation is thus restricted as believes that they should be set forth in one of the options available after receipt
ATA suggests and, therefore, there is no the regulation, of a notice, the section on compromise is
reason to amend the delegation. No such similar criteria are statutorily set apart in the preheating procedures

required to be considered for aviation as a separate section. That section also
Sanction Criteria safety and security violations under the clearly states that the opportunity or

American Airlines objects to what it FederalAviation Act, as amended, option to compromise either the amount
views as the asymmetry of § 13.16(a)(1) However, as a matter of policy, the FAA of a civil penalty or the entire civil
concerning the respective criteria has determined that similar criteria penalty action is available at any time
considered by the agency before should be considered before assessing before the agency refers the action to
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the U.S. Attorney for initiati_m of "unreviewable discretiorr o_ the FAA e_regious, purdfi_e civil.penalty acfio_
collectiorr proceedings. Thus. § 13_1$(1) prosecutors.in selecti_ the Femedy" for also may be necessary t_ deter
as amended is su_icienily clear and the aa alleged:violation. While AOPA. similsrly-situatedoparsous from
agency declines to, amend further the believes thal these, problems would not comrnlttin 8 s/n_sr violations,
prehearing procedures, be eliminatedso Iong as there are two Because this guidanee is internaL

AOCI and AAAKare pleased that the separate fore to adj_tdic_te alleged agency policy_ used bb' FAA employees
agency incorporated their comments violations ofthe regulations, the to perform their enforcement-related
regarding compromise in the April 1990 problem could be "siffai_icenKy duties and responsibilities, the FA_A,
Final rule. AOCL and AAAE"ass-me mitigated." if the agency's prosecutorial believe& that i¢ is.properly, set forth in
that the fact that the agreement would discretion to_select a remedy for an, agency orders,_rather than, promulgated
expressly state that no finding of alleged_violation is Iimited by rule and as areg_datio_ A¢cQrding_y, the FAA is
violation had hee_ made hy the FAA the FAA'a rules are as"paralleIas not including s provision, in.the rulas_o_
would preclude the admission of the possible," to_the _rsH's rules of practice specifically setting forth the
compromise agreement as evidence of a practice. AOPA suggests that the agency criteria used. by the agancy to choose the
violation in a subsequent civil case to establish procedures to prevemt forum t_m of enforcement ac_ea for a
which FAA is not sporty." AOCI and shopping andadopt a rure, based m part violation.
AAAE ask the FAA to verify that on tl_guidence in Order 2150.3A, tO One private attarae_ argues that the
understanding, govern sclectior_ of an appropriate miles shnuldbe ...... clarified' t_

In the April 1990 final rule, the agency sanction, prohibit the agency from-prosecuting a
noted that changes to the ru/es were Two conunenters. EAA and one pilot twice before:ak_ernete tribunals for
made, in part, to ...... assure that private attorney, object to the ]:ack of the sam_ allegedviola_ion." This
orders ir_[cases compromised without a guidance or reg_atory provisi'on m the attorney' argues, botl_ in response to, the
finding of violation] may not be used by rules of practice, setting forth the April 1990_ and in previous

. the agency as evidence of a prior criteria used by the agency to determine submissions, that such clarification, i_
violation ir_civil _penalty or certificate whether certificate action or civil necessery t_ ensure_thar_ is no violation
action proceedingS." The agency penalty action shoul_ be taken for a of the: Doubl_ Jeopard: clause of the
addressed only subsequent use of a violation_ of the Federar Aviationr Fffth_Amendment t_ the U.S.
compromised Civil' penalty over which it Regulations. As stated" previousI_y. Constit_t_ He: atates_ inpertinent part:
has control, namely, determination of an agency guidance to its employees is set
appropriate sanction for future forth in agency orders rather than in Assumir_ Civil_penalty actions,are"quasi__minsP"in natty, no_pilotwho ha_
violations by the same respondent and regulations. Guidanc._ gove/llin 8 the prevailed:in a t 6_0_suspensibn/rev_cation
use as evidence of a prior violation in a agency's determination of the probed/n8 shemld_aga_ bop laced in
civil penalty or certificate action appropriate type of enforcement action jeopardy in the conter_to_s_§:905.civil
proceeding, for a violation is se_ forthih chapter 2 of penalty action. [Footr_tsemitted_)_

The agency can neither dictate nor Order 2"tS0.3A. This guidance is At the outset, it is unclear whether the
affect, no, matter what its intent on the supplemented by appendix 4 to Order Doubte Jeopardy c_nase would foreclose
issue, the practices and procedures of 2_5_3A, the Enforcement Sancti'on
other entities such as the Department of Guidance Tobte (hereinafter the the su_eque_rt imtietien of-a civil_
Transportation, the National "Sanction Guidance Tabte"]. Chapter 2 penalty action ai_r d_sposi_iOn of
Transportatior_ Safety Board, or Federal addresses those c_=amstancos where certificate actiorr a_ainst • pilot.
courts where a comprondsed civil the agency will' pursue cert/ficate action Compa_ Rovch _r.Nvtiorral Trm_s'p.
penalty action may be in issue. This rather than civil penalty action and also Safety Bd., 8_4_F.2d1_47,1'1.53_54 _lOtl_
would be particularly trne in "a the situatimt where the agency may Cir. 1986) _(revocation or suspension of
subsequent civil case in which FAA is choose to fzdtiate bo_ certificate action Filet certi_ate is-not e criminal:
not a party." Ir_such a case, it would be and _civil penalty aetie_ fe_. fire same penalty), _ _._. v./_Iper, 490-1_.S.
incumbent on the parties and the violation. The San_ CuidanceTabl_, ,10g'S. Ct: 1892; 190_-Ig02
adjudicators in that procee_ not the on the other hand, ensures consistency (198g) (civil _penal_i_ may constitute "_
FAA_ to determine the nature ofthe in the leveIsofsancfi0ns praposedby punishmentunder Dotrble Jevpard_ ,--
compromise and what _use, if any_ would the agency,, pro_din_ a normal ra_,e of danse_, The FP,A, however, as a.matter
made of the compromfse agreement, sanctiea_ [ci_'fl pemdty o= ols,t_cate of pollcy, wilt" not initiate a civi]_penaIty

acti_) far allege& Firsttime vielators action against a certif_cat_ holder a_ter a
Comments Beyond t_e Scope of the who violate _ _ speci£_t punitive certii_cate action for the same
April 1990 NPItM refftdation, charse_ has _een cffsposed of on its

1. Forum Shopping, Criteria for Se]ecti0n As a matter ef lmtiey, the-FAA merits. See O_der 2150.3A, paragraph
refrains, from pursul_ ¢ivi_ penalt, y.and 206(a)(3).

of Sanction, and Double J_opardy putative certi_cate actior_ [_, a _ On rare occasions in the past, the
Considerations term ot_suspensi_) for tl_: same FAA initiated a civil, penalt_ action after

AOPA cites two concernsregardiag violatier_ While thi&policydoes not dismissal_ of a suspension action under
these issues: (1).Potential "forum preclude the agency from takin 8 the NTSlYs sta_e complaint rule.
shopping_' by agency attorneys for remedial certificate a_n [_g.. Because the reso/ution of the suspension
prosecution of the same Eederal revocation: inde_i_te suape_sion) and action in such cases is not a decision on
Aviation Regulations against the same punitive civil penalty actie_ for the the merits, the agency does not consider
c]assofaUegedviolators, particularly same violmien, thi_ rare _l_occurs. Both subsequent frdt/'stion of'a civi| penally
AOPA's membership of aircraft: owners types of certificate scion.maybe taken action to triter double jeopardy
and pilots; an_ (_) "subtIe but rea_ only wher_ en_aUaged violator considerations.
pressure" on one forum to become more demonstrates a lack o_ qualificati_ to The FAA's polic_, bewever._ i_ not to
responsive to the prosecutors as case hold _ cer_ate issued by the, FAA institute ci_.'i_penaI_ and punitive
1_ on procedural, rules and substantive and, when the fa_s and circumstances certifw, ate actions _-_n st a certificate,
precedent deueIop in light of the surrotmdin_ the vioI_tiort are so holder far the same o_ense. This pedicy
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does not preclude taking remedial the safety and security operations of the adjudication is to address alleged
certificate action, most typically industry, violations of airport and air carrier
revocation, and civil penalty action Moreover, notwithstanding the security regulations. Without citing
based on the same violation, although recommendation of its consultant, the specific support for the assertion, these
the occasions for seeking both sanctions Administrative Conference "takes no commenters contend that the primary

have historically been few. Id. position at this time on whether the reason for the legislation granting
Accordingly, the FAA believes that its adjudication of civil penalty actions administrative authority to the FAA was
policy is consonant with the principles * * * should remain a function of the to provide for adjudication of alleged
reflected in the Double Jeopardy clause, DOT, or whether it should be shifted to security violations. This perception is
and therefore, no additional assurance the NTSB." In rejecting the consultant's raised for the first time in this
need be codified in the rules of practice recommendation, the Chairman of the rulemaking. The perception may
governing hearings in civil penalty Administrative Conference notes that mistakenly arise from the large number
actions. "There are arguments on both sides." of civil penalty actions not exceeding
2. Termination of the FAA's Authority to The Chairman has indicated, however, $50,000 initiated against air carriers for
Assess Civil Penalties or Transfer of the the Administrative Conference's alleged security violations after the rules

Authority to the NTSB. interest, if Congress extends the were adopted; it is rebutted, however,
agency's assessment authority, to study by the very few civil penalty cases

In their comments to the agency's further "the question of whether the initiated against airport operators. It
rulemaking docket, several commenters Federal Aviation Administration or the simply is not true that the agency sought
[AOPA, EAA, the President of the NTSB National Transportation Safety Board is the general civil penalty assessment
Bar Association, ALPA, and several the more appropriate agency to authority solely to enforce air carrier
individuals and private attorneys} adjudicate civil penalty cases." and airport security regulations. As the
continue to object to administrative [Chairman Breger's letters to Congress, agency stated in the August 1988 final
adjudication of civil penalties within the rule,transmitting Recommendation 90-1,
FAA and urge that the civil penalty dated June 20,1990.] During preliminary Senate discussions of theassessment authority be transferred to
the NTSB. While some commenters As the agency has stated previously, proposed civil penalty amendment, Congress
admit that any transfer to another entity termination of the authority or transfer noted the FAA's lack of statutory authority to
or agency is not required as a matter of of the authority is outside the scope of "prosecute violators of {theFederal Aviation
law, they assert that it should be done the rulemaking and beyond the power of Regulations)" without referring those actions
as a matter of sound public policy. The the FAA to accomplish by regulation, to the United States Attorney for prosecution
commenters suggest a variety of Also, the FAA is not the appropriate in a United States District Court. Congress
solutions and different recipient of one commenter's suggestion observed that the inability or failure of theUnited States Attorney to prosecute civil
recommendations regarding termination for "close Congressional oversight"of penalty actions resulted in an ineffective
of the authority or transfer of the the continuing implementation of the deterrent to individuals or entities who

• authority, authority. These issues are legislative violate the Federal Aviation Regulations.
Not all commenters, however, matters solely for Congress to consider Congress determined that "there clearly is a

advocate a transfer or termination of the and resolve. The position of the Federal need" for administrative hearings, tried and
FAA's administrative assessment Aviation Administration and the heard by the FAA, to provide effective
authority. NBAA supports the agency's Department of Transportation, enforcement of the FAA's safety regulations.
administrative process due to, in supporting not only retention but * * *The amendment enables the FAA to
N'BAA's words, the "lack of interest" permanent extension of the agency's circumvent the complex and lengthy process
expressed by "most" U.S. Attorneys in general civil penalty assessment of referring these civil penalty cases to the
pursuing civil penalty actions against authority, has been articulated United States Attorney {for prosecution and
individuals on the agency's behalf, previously and will not be repeated adjudication) and, therefore, to strengthen the
NBAA states that the agency's here. FAA's enforcement process. Under the 1987 III
administrative civil penalty authority is One commenter states that "The amendment, the FAA may prosecute civilpenalty actions without referringthe action to --"
necessary because "it recognizes the entire concept of Civil Penalty the United States Attorney for prosecution in
safety-based value of an expeditious Assessment or Civil Penalty Actions for a United States District Court.
and fair resolution of these cases." In a fines of $50,000 or less should be
letter to Senator Wendell Ford, dated discarded." When this comment is read 53 FR at 34646; September 7, 1988.
April 24, I990, the President of ATA also in the context of the discussion that Neither the legislative history nor the
noted that organization's support for a 2- follows however, the commenter seems statutory amendment contain any
year extension of the agency's general to advocate adjudication by an agency indication that either the agency or
assessment authority. The President of separate from the Department of Congress intended the general civil
ATA stated, in pertinent part: Transportation and the FAA. Although penalty assessment authority to apply

the commenter believes that there is no only to the limited area of air carrier or
I am pleased to advise you that ATA believes provision for "review and modification airport operator alleged violations ofthe proposed rules, as modified and with the
fine tuning that should result from the of the original Findings * * * by a security regulations.
rnlemaking process, can now provide the court[,]" the rules of practice specifically 3. Equal Access to Justice Act.
procedural framework for fair and impartial state that judicial review of a f'mal
administrative proceedings. * * *We decision and order of the Administrator Two individuals comment on the
recognize and appreciate the fact that the in these actions is available. See FAA's EAJA regulations. One
FAA has modified these rules of procedure § 13.6[k] as renumbered herein and commenter chides the FAA for its
considerably since they were originally § 13.235 of the rules of practice. "failure to address the applicability ofpromulgated in September 1988, and our
members look forward to working with the Two commenters, ALPA and EAA. the Equal Access to Justice Act." This
FAA to see that the program fulfills its assert that the FAA's "goal" in seeking commenter articulated the same
original objectives--speedy resolution of administrative assessment authority and criticism in response to the February
alleged violations and enhanced vigilance in retaining jurisdiction over civil penalty 1990 NPRM. In the April 1990 final rule,
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theagencyasairtepecii_allyindi_':ateddiscussedintl_preambletetheinterim=caseseu_entl.yi_somephaseofthe
thatEAIA appliesto.theseproeeeeli_tgs,finalrule,§14.05was addedinresponse administraR_¢i'_tpene_zprocess.I_

TheFAA issuedanNPRM_requesting toacommentsubmittedbyATA,_which thepreambl_totheApril1990final_rule,
commenton proposed:F_rAregulhtions,mr stated that theregt_tio_ as proposed the FAA addressed_timse comments_
July10;1989.54FR 29978;July17.1989.Four was ambiguous, statir_

commentswerereceivedonthe-NPRM:and Thepro_isi_ID._ theintm_infi.i_t]_rule Althoughtheagencywil_notentertain
consideredbytheagencybefore thatresttlted_andtewhich_this_ requeststore-open"classedcases,forthe
promulgation,of an ir_erimfm_ rule.The commenter objeets_ is derived from the purposeof considering._ gompromisewithout
FAAissued aninterimfinalrule statutory, language. Irr the preamble to a finding,t_e,ugengywill;6onsidsr_on _ case,
implementin8EAJAregulmionson.October the interim,final:Rde,, the agency s_ta_ed_ by,_asebasi& whefl_e_and how t_ use a27,198.9.54FR46196;Novemberl, 1989..The
interimf'maLrule is effectiveuntil'such.time Whi|e the.F/LArecogrdzesthat lagal advice PrevionslF'ismmetorderassessingcivi_
as the Department-wideEArAregulationsare and asseciated:expensee_maFbegin_tnaccrtm penalt_irt_ny,futurecase_
updatedand incorporatethe clVilpenalty as earlyas whena party reeeives_aletterof NACA objects to the FAA's application
adjudicationsbeforetheagency;The investisatio_theEAJAauthorizes ofitsrevisedcompromisepolicyto
agency'sEAIAregulationsarecontainedin reimbursementfo_legu_expensesincurred pendingcasesonly.Becausesome
part14oftheFederalAviatiOnRegulations onlyinconnectionwithan"adve_saW carrierspaidaciv_Ipenaltyfor"minor

adiudication,,whichisdefinedintheEAIA violations"beforetheagencychanged
54FR at15127;Ari]20,1990, as"anadjudicationundersection554el_this itscompromisepolicy,NACA assertsThe othercommenteressen_ially- title[.]"5U.S.C.504{b){I){C}_A section554
criticizes§14.05,theprovisionon adj_tdiea_onisone "required:bystatutetobe that"equitywou|ddictatethatallcases
allowable fees and expenses. The determinedo_ the recordafretopportunity settlecr' tmde_ the previous policy
cornmenter notes that this provision is foran agen_3vbearings."5 U:S.C.5fi4fa}_The shourd be-"ad]usted; on motion of an
worded differently from the analogous eligibilityfor an_EAIAsward,therefore,is affected party,'" to permit compromise

t_iggeredwhenthe pa_ in questionis without a finding of violation,
NTSB provision, in that the FAA offered the oppo_tuni_foran agencyhearing, particularly i_ 1]gl_tof the April 13
specifically provides that, "Fees may be In termsof theFAAfruits of PractiCe,,the decision issued by the court of appeals.awarded for work performed after the opportunityfo_a hearingarises only when
issuanceetacompl_int.'See§14_05{e.)_theFAA issues._acomplaint),whichbegins The FAA carefull_reviewedthe
The NTSB regulation does not contain the _dversai,y adjudication.Consequently, numerous comments and
such a provision. The commenter legalexpenses that am incm_Ctbefore that zecommendations on this issue, and
believesthat,"Therestrictiononfees timesre_notinctwmd=_c_ withan consideredsucl_factorsas
and expenses_hi'chapilotmay recover adversaryadjudicationmid.thasnotco_ered administrativeburdensand benefitsto
isanothertIIustrat_noftheAgency's by theEAJAandthisves_tla_iom respondents,todeterminewhetherand
lack o_qualif_atinns to adjudicate 54 FR at 48I,_ NVvember 1:,1989._ to what extent' the revised policy should
aircraftoperations:andmaintenance The FAA"_EAJAregula.tions, beappliedtocasesarreadyinitiated;
casesin_evrtally." includingtheprovisiv_tinq_'estionand includingreservedcases.Inlightofal_
Coace_ns_abouttheEA_A reg_datio_m_theabovediscussion_werereviewed;by thosefactors,includingthefactthat

whiclta_eeoataiaed i_ part14o_the theDepartmentaf_mtiee beib_ _they over1800caseshad beenresolvedby
Federal A_fiatic_ReguL_m_. a_not were adopte_ by t_ I_AA.T_e the_issuance elan order assessing civil
within: the scope ot_t_fiend_ Department of _ustiee ie the principal penalty,_the FAA reacJ3ed what it
Cemmente_ wishiv.@_ re,ram_end agencywi_ resardtoEA}A mette_, considerst@bean equitableresofutibn
substantivechanges,t_pm,t_4maT TheDepar_n_ edrJmtti_edid_net;at ofthecompetingint_erestsinvo_edhere.
submit a petition for rulema_ns_ which tha_ time, objbet either, to the p_ovisio_ NACA.(Rc_nnt provide any data
the agency will review'at that time. or the FP_t's infe_retatioa of KA}A. showing tlm number of carriers who
However, in an effortto berespormive Based on_theeoncer_ofthiecvm_rnenter, wauldnol l_vepaida proposed civi_
tothiscommenter,,theagencywilI_ theaget_Toncee_a_ contectt_the penaltyif,tilenew compromisepolicy _==
repeat the sequence ofeven_& which Ied Department of Justice to inquire as to had been available at the time. _m___
to.the adoption o£theEA/A_pt-ovis_onin the scr,mdnes_eft_F_ iwte_reta_ion. Moreave_, iti_net crea_how many ....
questiom After diseuseinffthe_intemel_j_ respanden_paid a ci_vffpenaIty without J"
When theEwua_Aesem to_mth_Ac,t theE_pm,emen#of_ue_i_-einfm_rm@the avairm_Ahemselvesoftheepportunit_ _===

was enacted,boththeDepartmentof FAA theei_ad_ere_t_R_viewtbe_ti_ foealieaz£ng,o_an.appealbecausean i-_-
Justice, and theAcl_rriaistmtiVe PA_'_int_sreta_ f_ memormbl_and. al_e_ed,viar_en actueffy occurre_ an_ _"-"
Conference of the, UnRe_ States consi_ wi_ the _tute, l_refl_e, therefere._was n_t c_ntested_ Ta the
published _ regtt[attom_ that, othe_ the a_en_T el_-ne_ t@revi_$e§ _4.05 _S ext_n_ tim FAA hasindicated_i_s
Executive branch _aSencies could requested. _sa tn cons_de_ w_the_ and
implemenf. Both. mod_t ru{es were. si1_t 4. A_Tpi/_a,_l#'_ of C_omprom/seP_I_-W haw to,use_ pr&_.iouaozder that
wi_ regard ta wt_ the el_bi_ity f_r an t_CTose_ _s_ contains a fin_mg o_vioIatiel_ the
awardof'ai_rneyfeesbegi_ toacre,us. I_tl_summat__,the_ agencybelievesthattherespondents
The N_SB' adopted_th_ mode_ preemble_to:tire F_,btmuy 1_O Nl_tM; have been treated fai_r and_a_'arde@
regulations,which i_wt_yit_ regu_a_iens the F,qk_kindicated t_wiil_se m such benefitas can be acltiL_ed_
are also silent _ _,iusm_ V/lm_ the ceusid_apl_y'm@ anF_mle _mnges _ Cau_ to_NA_,_&ml_mce on tl_
FAA issuedits proposed EAJA pendin_ ei_il_pmml_ _"_vAere_ coart,s Ap_l _l_de¢iei_r_:the rules, were
regu_tiorm, suebregu_i_mwwere a_so appvop_'_Daringa,__on invalidated ba_sol_l_,A_tttemm_'_
based on themedbl_mSureti'au_ that karl March 1Z 1_0_ the _en_ mitci_ opi_db_, o_ thepmeed_a_ defe_
been iesued severat_yeam a_o_I_e the comme_tfe__mat t_ w_ extent fai|_ngto provfdene_-em_ e_prier
model:reg_l_a_ and the NTN_ any cha_s_ _mu_l b_ applied m cues op_ f._ comment_onthe rtrl_t of
regutatio_ _e FAA'S'FmPeeed alrt_t_ in/_i,a4ed_l_nettml_ eues fltat practice, T/ie caurt_sdeci_bndidnnt
regulatib_ was- si|bm-e_ the i_e e4r ltad_bem__e_Kvedt Sever_ cmnme_mm address m_ s_e _l_nfl_,o_
when theel_gibirtt_fara_tswardedr m_g_t_ flta__ _f_ re_eed_ is stte_ z_mii_,_ tlie aSea_'e ndee_e_
a_torney-feee begi_ t_ aeerue As. compromise p_l_ sl_u_ be a_plledl te the _i_ _ ineludini_"R__II

L

! .....



Federal Register / Vol. 55, No. 128 / Tuesday, July 3, 1990 / Rules and Regulations 27573
I

--o

penalty compromise policy. Thus, the commentate. Previous revisions to the of practice as discussed herein. The
agency is not required to reopen closed rules, made effective by notice given in commenters did not identify or discuss
cases to provide an opportunity for this document, changed the designation any Federalism issues that may be
settlement without a formal finding of of a document filed in civil penalty _ adversely affected if the proposals were
violation, actions, expanded certain sections of* adopted. It was the FAA's preliminary

4. Airport Liability the rules to reflect existing statutes or opinion in the NPRM and current
regulations, eliminated provisions opinion in this final rule that the

AOCI and AAAE continue to urge perceived by some to favor the agency, changes adopted by the FAA do not
review of the agency's policy of and expanded the discretion of an have sufficient Federalism implications
proposing ..... civil Penalties against administrative law judge in several to warrant preparation of a Federalism
publicly-owned airports for the acts and areas. Assessment under the criteria of
omissions of airport tenants not under The FAA did not identify, and the Executive Order 12612.

the airports' control on the basis of strict commenters did not provide, any Conclusion
liability. * .... As the FAA has stated, specific economic consequences that
this issue is technically and practically can be attributed to the procedural The FAA has determined that the
beyond the scope of this rulemaking and changes adopted in this final rule. The final rule is not a major regulation under
is more appropriately addressed as a FAA anticipates that the changes the criteria of Executive Order 12291
matter of policy or possibly in other adopted herein will not result in any and, thus, this rulemaking action does
rulemaking actions. See 55 FR at 5127; costs to respondents or the agency, not warrant preparation of a Regulatory
April 20,1990. Citation by AOCI and However, adoption of the changes in the Impact Analysis. The FAA also certifies
AAAE of a report of the Senate final rules could generate cost-relieving that the changes adopted in this final
Commerce, Science and Transportation benefits to the agency and respondents, rule will not have a significant economic
Committee (Report 101-188}, urging the although to what extent has not been impact, positive or negative, on a
FAA to reconsider its policy, does not determined. If there are any costs or substantial number of small entities.
alter the fact that this issue cannot and benefits associated with the changes to Because neither the FAA nor the
should not be resolved in this specific sections of the rules, the FAA commenters have identified any specific
rulemaking action, expects their value, if any, to be minimal economic consequences associated with
Regulatory Evaluation under the criteria of applicable the changes, and the agency expects

The FAA has determined that this Executive Orders, statutes, or little or no cost or benefit to accrue from
final rule is not a major action under the regulations. Since there are no costs the changes, preparation of a full
criteria of Executive Order 12291; thus, expected to accrue from this rule and regulatory evaluation is not required.
the FAA is not required to prepare a only minimal benefits expected, the Because of the interest expressed by the
Regulatory Impact Analysis under either FAA is not required to prepare a full public on the rules of practice, the FAA
the Executive Order of the Regulatory regulatory evaluation of the changes has deterined that this final rule is
Policies and Procedures of the adopted in this final rulemaking significant under the Regulatory Policies

Department of Transportation [44 FR document, and Procedures of the Department of
11034; February 26, 1979}. Nevertheless, the agency reviewed the Transportation (44 FR 11034; February

In nonmajor rulemaking actions, the amendments adopted herein to 26, 1979}.
DOT Regulatory Policies and Procedures determine if there were any economic List of Subjects in 14 CFR Part 13
require the FAA to prepare a regulatory consequences attributable to adopting
evaluation, analyzing the economic the proposals in the April 1.990 NPRM. Enforcement procedures,
consequences of proposed regulations The FAA specifically requested that the Investigations, Penalties.
and quantifying, to the extent commenters discuss any economic The Amendments
practicable, the estimated costs and consequences so that the FAA could t
anticipated benefits and impacts of prepare, ff necessary, a full regulatory Accordingly, the FAA amends part 13 mm'_s
regulations. The FAA believes that the evaluation of the changes to the rules of of the Federal Aviation Regulations (14 --.
changes to the rules of practice adopted practice or the agency's policies. The CFR part 13} as follows: -"
in this document, aimed primarily at commenters did not submit for the
"matters of policy and prudence" in one agency's review any data regarding PART 13--4NVESTIGATIVE AND
commenter's words, do not in any potential costs or expected benefits and ENFORCEMENT PROCEDURES

economic terms significantly alter the impacts of any changes or proposals in 1. The authority citation for part 13
basic process by which civil penalties the April 1990 NPRM or suggestions continues to read as follows:
not exceeding $50,000 are adjudicated made by commenters.
within the agency. Rather, these changes The commentate did not discuss any Authority: 49 U.S.C.App. 1354 {a) and {c).1374(d), 1401-1406, 1421-1428,1471, 1475,
address only several additional sections significant economic impact, positive or 1481,1482 {a), (b}, and (c), and 1484-1489,
of the rules not previously the subject of negative, on small entities, as those 1523 {Federal Aviation Act of 1958) {as
criticism or specific comment by the terms are defined in the Regulatory amended, 49 U.S.C.App. 1471(al(3)(Federa]
aviation industry or not yet amended by Flexibility Act of 1980, that would arise Aviation Administration DrugEnforcement
the agency in previous rulemaking by adopting the proposals in the April Assistance Act of 1988};49U.S.C. App. 1475
actions. For example, sections amended 1990 NPRM. Commenters also failed to {Airportand Airway Safety and Capacity
in this document simplify the preheating note any expected impact on trade Expansion Act of 1987);,49 U.S.C. App.
procedures in civil penalty actions, opportunities for U.S. firms operating 1655{c) {Department of Transportation Act, as
define more precisely service of outside the United States or foreign revised, 49 U.S.C. 106{g});49 U.S.C. 1727and

1730 (Airport and Airway Development Act
documents and pleadings in civil firms operating within the United States. of 1970);49 u.S.C. 1806,1809, and 1810
penalty actions, delete several As anticipated in the N'PRM, the FAA {Hazardous Materials Transportation Act); 49
provisions determined to be believes that neither small entities nor U.S,C. 221s and 2219 {Airport and Airway
unnecessary or redundant, refine the trade opportunities for businesses will Improvement Act of 1982);49 U.S.C.2201 {as
rules of practice as suggested by the be affected by amendment of the rules amended, 49 U.S.C.App. 2218,Airport and
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Airway Safety and Capacity Expansion Act (ii) The extent and gravity of the Enforcement, and the Assistant Chief
of 1987)};18U.S.C. 6002 and 6004 (Organized violation; Counsel for a region or center.
Crime Control Act of 1970):49 CFR 1.47 (f}, {i/i) The person's degree of culpability; (d) Notice ofproposed civ//penalty. A
(k), and {q) {Regulationsof the Office of the {iv) The person's history of prior civil penalty action is initiated by
Secretary of Transportation). violations; sending a notice of proposed civil

2. Section 13.16 is revised to read as {v} The person's ability to pay the civil penalty to the person charged with a
follows: penalty; violation of the Federal Aviation Act of

(vi} The effect on the person's ability 1958, as amended, the Hazardous
§ 13.6 Civil pe_ltl_B: Federal Aviation Act to continue in business; and Materials Transportation Act, or a rule,
of 1958, Involving an amount In e.ontrovemy {vii] Such other matters as justice may regulation, or order issued thereunder. A
not exceeding $50,000; Hazardous Materials require, notice of proposed civil penalty will be
Trlmsportation Act (b) Order assessing c/v//penalty. An sent to the individual charged with a

{a} General. The following penalties order assessing civil penalty may be violation or to the president of the
apply to persons who violate the Federal issued for a violation described in corporation or company charged with a
Aviation Act of 1958, as amended, and paragraph [a} of this section, or as violation. In response to a notice of
the Hazardous Materials Transportation otherwise provided by statute, after proposed civil penalty, a corporation or
Act: notice and opportunity for a hearing. A company may designate in writing

(1} Any person who violates any person charged with a violation may be another person to receive documents in
provision of title HI, V, VI, or XII of the subject to an order assessing civil that civil penalty action. The notice of
Federal Aviation Act of 1958, as penalty in the following circumstances: proposed civil penalty contains a
amended, or any rule, regulation, or (1} An order assessing civil penalty statement of the charges and the amount
order issued thereunder, is subject to a may be issued if a person charged with of the proposed civil penalty. Not later
civil penalty of not more than the a violation submits or agrees to submit a than 30 days after receipt of the notice
amount specified in the Act for each civil penalty for a violation, of proposed civil penalty, the person
violation in accordance with section 901 {2} An order assessing civil penalty
of the Federal Aviation Act, of 1958, as may be issued if a person charged with charged with a violation shall--{1) Submit the amount of the proposed
amended (49 U.S.C. 1471, et seq.), a violation does not request a hearing

{2} Any person who violates section under paragraph {e}{2}[ii) of this section civil penalty or an agreed-upon amount,
404{d} of the Federal Aviation Act of within 15 days after receipt of a final in which case either an order assessing
1958, as amended, or any rule, notice of proposed civil penalty, civil penalty or compromise order shall
regulation, or order issued thereunder, is (3} Unless an appeal is filed with the be issued in that amount;
subject to a civil penalty of not more FAA decisionmaker in a timely manner, {2} Submit to the agency attorney onean initial decision or order of an of the following:
than the amount specified in the Act for administrative law judge shall be {i} Written information, includingeach violation in accordance with
section 404[d} or section 901 of the considered an order assessing civil documents and witness statements,

penalty if an administrative law judge demonstrating that a violation of the
Federal Aviation Act of 1958, as finds that an alleged violation occurred regulations did not occur or that a
amended {49 U.S.C. 1374, 1471, et seq.}, and determines that a civil penalty, in penalty or the amount of the penalty is

{3} Any person who operates aircraft an amount found appropriate by the not warranted by the circumstances.
for the carriage of persons or property administrative law judge, is warranted. {ii} A written request to reduce the
for compensation or hire (other than an {4} Unless a petition for review is filed proposed civil penalty, the amount of
airman serving in the capacity of an with a U.S. Court of Appeals in a timely reduction, and the reasons and any
airman} is subject to a civil penalty of manner, a final decision and order of the documents supporting a reduction of the
not more than $10,000 for each violation Administrator shall be considered an proposed civil penalty, including records
of title III, VI, or XII of the Federal order assessing civil penalty if the FAA indicating a financial inability to pay or• Ji

Aviation Act of 1958, as amended, or decisionmaker finds that an alleged records showing that payment of the
any rule, regulation, or order issued violation occurred and a civil penalty is proposed civil penalty would prevent J==
thereunder, occurring after December 30, warranted, the person from continuing in business.
1987, in accordance with section 901 of (c) Delegation of authority. The (i/i] A written request for an informal
the Federal Aviation Act of 1958, as authity of the Administrator, under conference to discuss the matter with
amended {49 U.S.C. 1471, et seq.}, section 901 and section 905 of the the agency attorney and to submit

(4} Any person who knowingly Federal Aviation Act of 1958, as relevant information or documents; or
commits an act in violation of the amended, and section 110 of the (3) Request a hearing in which case a
Hazardous MaterialsTransportation Hazardous MaterialsTransportation complaintshallbe filedwiththehearing
Act,orany rule,regulation,ororder Act,toinitiateand assesscivilpenalties docketclerk.
issued thereunder, is subject to a civil for a violation of those Acts, or a rule, {el Final notice ofproposed civil
penalty of not more than $10,000 for regulation, ot"order issued thereunder, is penalty. A final notice of proposed civil
each violation in accordance with delegated to the Deputy Chief Counsel, penalty may be issued after
section 901 of the Federal Aviation Act the Assistant Chief Counsel for participation in informal procedures
of 1958, as amended, and section 110 of Regulations and Enforcement, and the provided in paragraph {d}{2}of this
the Hazardous Materials Transportation Assistant Chief Counsel for a region or section or failure to respond in a timly
Act {49 U.S.C. 1471 and 1809, et seq.). An center. The authority of the manner to a notice of proposed civil
order assessing civil penalty for a Administrator to refer cases to the penalty. A final notice of proposed civil
violation under the Hazardous Materials Attorney General of the United States, penalty will be sent to the individual
Transportation Act, or a rule, regulation, or the delegate of the Attorney General, charged with a violation, to the
or order issued thereunder, will be for the collection of civil penalties, is president of the corporation or company
issued only after consideration of-- delegated to the Chief Counsel, the charged with a violation, or a person

{i) The nature and circumstances of Deputy Chief Counsel, the Assistant previously designated in writing by the
the violation; Chief Counsel for Regulations and individual, corporation, or company to
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- receive documents in that civil penalty appeal. At the close of the hearing, the Act of 1958, as amended, involving an
action. If not previously done in administrative law judge shall issue, amount in controversy not exceeding
response to a notice of proposed civil either orally on the record or in writing, $50,000, or any civil penalty action
penalty, a corporation or company may an initial decision, including the reasons initiated in accordance with section 901
designate in writin 8 another person to for the decision, that contains findings of the Federal Aviation Act of 1958, as
receive documents in that civil penalty or conclusions on the allegations amended, and section 110of the
action. The final notice of proposed civil contained, and the civil penalty sought, Hazardous Materials Transportation
penalty contains a statement of the in the complaint. Act, at any time before referring the
charges and the amount of the proposed (h) Appeo]. Either party may appeal action to the United States Attorney for
civil penalty and, as a result of the administrative law judge's initial collection.
information submitted to the agency decision to the FAA decisionmaker (1) An agency attorney may
attorney during informal procedures, pursuant to the procedures in subpart G Compromise any civil penalty action
may modify an allegation or a proposed of this part. If a party files a notice of where a person charged with a violation
civil penalty contained in a notice of appeal pursuant to § 13.233 of subpart G, agrees to pay a civil penalty and the
proposed civil penalty, the effectiveness of the initial decision is FAA agrees to make no finding of

(1) A final notice of proposed civil stayed until a final decision and order of violation. Pursuant to such agreement, a
penalty may be issued-- the Administrator have been entered on compromise order shall be issued,

(i) If the person charged with a the record. The FAA decisionmaker stating:
violation fails to respond to the notice of shall review the record and issue a final (i) The person agrees to pay a civil
proposed civil penalty within 30 days decision and order of the Administrator penalty.
after receipt of that notice; or that affirm, modify, or reverse the initial (it] The FAA makes no finding of a

(it) If the parties participated in any decision. The FAA decisionmaker may violation.

informal procedures under paragraph assess a civil penalty but shall not [iii} The compromise order shall not(d)(2) of this section and the parties assess a civil penalty in an amount
have not agreed to compromise the greater than that sought in the he used as evidence of a prior violation
action or the agency attorney has not complaint, in any subsequent civil penalty
agreed to withdraw the notice of (i) Payment. A person shall pay a civil proceeding or certificate action
proposed civil penalty, penalty by sending a certified check or proceeding.

(2) Not later than 15 days after receipt money order, payable to the Federal (2) An agency attorney may
of the final notice of proposed civil Aviation Administration, to the agency compromise the amount of any civil
penalty, the person charged with a attorney, penalty proposed in a notice, assessed
violation shall do one of the following--- O) Collection of civilpenaltJes. If a in an order, or imposed in a compromise

(i) Submit the amount of the proposed person does not pay a civil penalty order.

civil penalty or an agreed-upon amount, imposed by an order assessing civil 3. Part 13, subpart G, (§§ 13.201 to
in which case either an order assessing penalty or a compromise order within 60 13.235) is revised to read as follows:

E civil penalty or a compromise order days after service of the order, the
shall be issued in that amount; or Administrator may refer the order to the Subpact _ of Pmctk_ In FK_t CJvB

(it) Request a hearing in which case a United States Attorney General, or the Penalty Actions
complaint shall be filed with the hearing delegate of the Attorney General, to 13.201 Applicability.
docket clerk, begin proceedings to collect the civil 13y.02 Definitions.

(f) Request for a hearth 8. Any person penalty. The action shall be brought in a 13.203 Separation of functions.13.204 Appearances and rightsof parties.
charged with a violation may request a United States District Court, pursuant to 13.205 Administrative law judges.
hearing, pursuant to paragraph (d)(3) or the authority in section 903 of the 13"208 Intervention.
paragraph {e){2)(ii) of this section, to be Federal Aviation Act of 1958, as 13.207 Certification of documents.
conducted in accordance with the amended (49 U.S.C. 1473), or section 110 13.208 Complaint I
procedures in subpart G of this part. A of the Hazardous Materials 13.209 Answer. mm
person requesting a hearing shall file a Transportation Act (49 U.S.C. 1809). 13.210 Irding of documents. -m
written request for a hearing with the (k) Exhaust of edministrotive 13.211 Serviceof documents. --"
hearing docket clerk (Hearing Docket, remedies. A party may only petition for 13.212 Computation of time.
Federal Aviation Administration, 800 review of a final decision and order of 13.213 Extension of tL,ne.
Independence Avenue, SW., Room 924A, the Administrator to the courts of 13.214 Amendment of pleadings.

13.215 Withdrawal of complaint or request
Washin_or_ DC 20591, Attention: appeals of the United States or the for hearing.
Hearing Docket Clerk} and shall mail a United States Court of Appeals for the 13.216 Waivers.
copy of the request to the agency District of Columbia pursuant to section 13.217 ]oint procedural or discovery
attorney. The request for a hearing may 1006 of the Federal Aviation Act of 1958, schedule. _ , . .
be In the form of a letter but must be as amended. Neither an initial decision 13.218 Motions.
dated and signed by the person or order issued by an administrative law 13.219 Interlocutory appeals.
requesting a hearing. The request for a judge, that has not been appealed to the 13.220 Discovery.
hearing may be typewritten or may be FAA decisionmaker, nor an order 13.221 Notice of hearing.
legibly handwritten, compromising a civil penalty action 13.222 Evidence.

(g) Hearing. If the person charged with constitutes a final order of the 13.223 Standard of proof.
a violation requests a hearing pursuant Administrator for the purposes of 13.224 Burden of proof.
to paragraph (d(3} or paragraph (e)(2){ii) judicial appellate review under section 13.225 Offer of proof.
of this section, the original complaint 1006 of the Federal Aviation Act of 1958, 13.226 Public disclosure of evidence.13.227 Expert or opinion witnesses.
shall be filed with the hearing docket as amended. 13.228 Subpoenas.
clerk and a copy shah be sent to the (l) Compromise. The FAA may 13.229 Witness fees.
person requesting the hearing. The compromise any civil penalty action 13.230 Record.
procedural rules in subpart G of flzis initiated in accordance with section 901 13.231 Argument before the administrative
part apply to the heari_ and any and section 905 of the Federal Aviation law }udge.
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13.232 Initial decision. Counsel for Litigation, or any attorney messenger service. "Personal delivery" •
13.233 Appeal from initial decision, on the staff of the Assistant Chief does not include the use of Government
13.234 Petition to reconsider or modify a Cotmse] for Litigation who advises the interoffice mail service,

final decision and order of the FAA FAA decisionmaker regarding an initial Pleading means a complaint, andecisionmaker on appeal.
13.235 Judicial review of a final decision decision or any appeal to the FAA answer, and any amendment of these

and order, decisionmaker or who is supervised in documents permitted under this subpart.
that action by a person who provides Properly addressed means a

Subpart G--Rules of Practice in FAA such advice in a civil penalty action, document that shows an address
Civil Penalty Actions Attorney. means a person licensed by contained in agency records, a

a state, the District of Columbia, or a residential, business, or other address
§ 13.201 Applicability. territory of the United States to practice submitted by a person on any document

Ca}This suhpart applies to the law or appear before the courts of that provided under this s_bpart, or any
following actions: state or territory, other address shown by other

{1) A civil penalty action in which a Complaint means a document issued reasonable and available means.

complaint has been issued for an by an agency attorney alleging a Respondent means a person,
amount not exceeding $50,000 for a violation of the Federal Aviation Act of corporation, or company named in a
violation arising under the Federal 1958, as amended, or a rule, regulation, complaint.
Aviation Act of 1958, as amended (49 or order issued thereunder, or the
U.S.C. 1301, et seq.), or a rule, regulation, Hazardous Materials Transportation § 13.203 Separation of functions.

or order issued thereunder. Act, or a rule, regulation, or order issued {a) Civil penalty proceedings,
{2) A civil penalty action in which a thereunder that has been filed with the including hearings, shall be prosecuted

complaint has been issued for a hearing docket after a hearing has been by an agency attorney.
violationarisingunder theFederal requestedpursuantto§ 13.16[d}{3}or [b]An agencyemployee engagedin
AviatioriAct of1958,as amended {49 § 13.16{e}[2}{ii}ofthispart.
U.S.C. 1471, et seq.} and the Hazardous FAA decisionmaker means the the performance of investigative or
Materials Transportation Act {49 U.S.C. Administrator of the Federal Aviation prosecutorial functions in a civil penalty
1801 et seq.), or a rule, regulation, or Administration, acting in the capacity of action shall not, in that case or a
order issued thereunder, the decisionmaker on appeal, or any factually-related case, participate or

(b} This subpart applies only to person to whom the Administrator has give advice in a decision bythe
proceedings initiated after September 7, delegated the Administrator's administrative law judge or by the FAA
1988. All other cases, hearings, or other decisionmaking authority in a civil decisionmaker on appeal, except as
proceedings pending or in progress penalty action. As used in this subpart, counsel or a witness in the public
before September 7, 1988, are not the FAA decisionmaker is the official proceedings.
affected by the rules in this subpart, authorized to issue a final decision and (c) The Chief Counsel, the Assistant

{c) Notwithstanding the provisions of order of the Administrator in a civil Chief Counsel for Litigation, or attorneys
paragraph {a) of this section, the United penalty action, on the staff of the Assistant Chief
States district courts shall have Mail includes U.S. certified mail, U.S. Counsel for Litigation will advise the
exclusive jurisdiction of any civil registered mail, or use of an overnight FAA decisionmaker regarding an initial
penalty action initiated by the express courier service;, decision or any appeal of that civil
Administrator: Order assessing civilpenalty means a penalty action to the FAA

{1} Which involves an amount in document that contains a finding of decisionmaker.

controversy in excess of $50,000; violation of the Federal Aviation Act of § 13.204 Appearances and rights ot
{2) Which is an in rem action or in 1958, as amended, or a rule, regulation, parties, m

which an in rein action based on the or order issued thereunder, or the
same violation has been brought; Hazardous Materials Transportation {a) Any party may appear and I_e

{3) Regarding which an aircraft Act, or a rule, regulation, or order issued heard in person.
subjecttolienhas been seizedby the thereunderand may directpayment ofa {b}Any partymay be accompanied, ,ram
United States; and civil penalty. Unless an appeal is filed represented, or advised by an attorney _m

{4) In which a suit for injunctive relief with the FAA decisionmaker in a timely or representative designated by the
based on the violation giving rise to the manner, an initial decision or order of party and may be examined by that
civil penalty has also been brought, an administrative law judge shah be attorney or representative in any

consideredan orderassessingcivil proceedinggovernedby thissubpart.An
§ 13.202 Definitions. penalty if an administrative law judge attorney or representative who

Administrative law judge means an finds that an alleged violation occurred represents a party may file a notice of
administrative law judge appointed and determines that a civil penalty, in appearance in the action, in the manner
pursuant to the provisions of 5 U.S.C. an amount found appropriate by the provided in § 13.210 of this subpart, and
3105. administrative law judge, is warranted, shall serve a copy of the notice of

Agency attorney means the Deputy Unless a petition for review is filed with appearance on each party, in the
Chief Counsel, the Assistant Chief a U.S. Court of Appeals in a timely manner provided in § 13.211 of this
Counsel for Regulations and manner, a final decision and order of the subpart, before participating in any
Enforcement, the Assistant Chief Administrator shall be considered an proceeding governed by this subpart.
Counsel for a region or center, or an order assessing civil penalty if the FAA The attorney or representative shall
attorney on the staff of the Assistant decisionmaker finds that an alleged include the name, address, and
Chief Counsel for Regulations and violation occurred and a civil penalty is telephone number of the attorney or
Enforcement or the Assistant Chief warranted, representative in the notice of
Counsel for a region or center who Pa_y means the respondent or the appearance.
prosecutes a civil penalty action. An Federal Aviation Administration {FAA). {c} Any person may request a copy of
agency attorney shall not include the Personal delivel T includes hand- a document upon payment of reasonable
Chief Counsel, the Assistant Chief delivery or use of a contract or express costs. A person may keep an original
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document, data, or evidence, with the action or the person has a property, after receipt by the agency attorney of a
consent of the administrative law judge, financial, or other legitimate interest request for hearing.
by substituting a legible copy of the that may not be addressed adequately The agency attorney should suggest a
document for the record, by the parties. The administrative law location for the hearing when filing the

judge may determine the extent to which complaint.
§ 13.205 AdministrativelawJudges. an intervenor may participate in the (b) Service. An agency attorney shall

(a} Powers of an administrative law proceedings, personally deliver or mail a copy of the
judge. In accordance with the rules of complaint on the respondent, the
this subpart, an administrative law § 13.207 CertiflcaUon of documents, president of the corporation or company
judge may: {a) Signature required. The attorney of named as a respondent, or a person

(1) Give notice of, and hold, record, the party, or the party's designated by the respondent to accept
preheating conferences and hearings; representative shall sign each document service of documents in the civil penalty

(2) Administer oaths and affirmations; tendered for filing with the hearing action.
{3) Issue subpoenas authorized by law docket clerk, the administrative law (c) Contents. A complaint shall set

and issue notices of deposition judge, the FAA decisionmaker on forth the facts alleged, any regulation
requested by the parties; appeal, or served on each party, allegedly violated by the respondent,

(4) Rule on offers of proof; (b) Effect of signing a document. By and the proposed civil penalty in
(5) Receive relevant and material signing a document, the attorney of sufficient detail to provide notice of any

evidence; record, the party, or the party's factual or legal allegation and proposed
(6) Regulate the course of the hearing representative certifies that the civil penalty.

in accordance with the rules of this attorney, the party, or the party's
subpart; representative has read the document (d} Motion to dismiss allegations or

complaint. Instead of filing an answer to
f (7) Hold conferences to settle or to and, based on reasonable inquiry and to the complaint, a respondent may move

simplify the issues by consent of the the best of that person's knowledge, to dismiss the complaint, or that part of
parties; information, and belief, the document the complaint, alleging a violation that

(8} Dispose of procedural motions and is-- occurred more than 2 years before an
requests: and (1) Consistent with these rules;

(9) Make findings of fact and (2) Warranted by existing law or that agency attorney issued a notice of
conclusions of law, and issue an initial a good faith argument exists for proposed civil penalty to the
decision, extension, modification, or reversal of respondent.

(b) Limitations on thepower of the existing law; and (1) An administrative law judge may
administrative law/udge. The (3} Not unreasonable or unduly not grant the motion and dismiss the
administrative law judge shall not issue burdensome or expensive, not made to complaint or part of the complaint if the
an order of contempt, award costs to harass any person, not made to cause administrative law judge finds that the
any party, or impose any sanction not unnecessary delay, not made to cause agency has shown good cause for any
specified in this subpart. If the needless increase in the cost of the delay in issuing the notice of proposed

administrative law judge imposes any proceedings, or for any other improper civil penalty.
sanction not specified in this subpart, a purpose. (2) If the agency fails to show good
party may file an interlocutory appeal of (c) Sanctions. If the attorney of record, cause for any delay, an administrative
right with the FAA decisioumaker the party, or the party's representative law judge may dismiss the complaint, or
pursuant to § 13.219(c)(4] of this subpart, signs a document in violation of this that part of the complaint, alleging a
This section does not preclude an section, the administrative law judge or violation that occurred more than 2
administrative law judge from issuing an the FAA decisionmaker shall: years before an agency attorney issued
order that bars a person from a specific (1) Strike the pleading signed in the notice of proposed civil penalty to
proceeding based on a finding of violation of this section; the respondent.
obstreperous or disruptive behavior in (2) Strike the request for discovery or (3} A party may appeal the
that specific proceeding, the discovery response signed in administrative law judge's ruling on the

{c} Disqualification. The violation of this section and preclude motion to dismiss the complaint or any j
administrative law judge may disqualify further discovery by the party; part of the complaint in accordance with
himself or herself at any time. A party (3) Deny the motion or request signed § 13.219[b] of this subpart.
may file a motion, pursuant to in violation of this section;
§ 13.218(t')(6}, requesting that an (4) Exclude the document signed in § 13.209 Answer.
administrative law judge be disqualified violation of this section from the record; (a) Writing required. A respondent
from the proceedings. (5) Dismiss the interlocutory appeal shall file a written answer to the _-

and preclude further appeal on that complaint, or may file a written motion
§ 13.206 Intervention. issue by the party who filed the appeal pursuant to § 13.208(di or § 13.218(f)(1-4)

(a) A person may submit a motion for until an initial decision has been entered of this subpart instead of filing an
leave to intervene as a party in a civil on the record; or answer, not later than 30 days after
penalty action. Except for good cause (6) Dismiss the appeal of the service of the complaint. The answer
shown, a motion for leave to intervene administrative law judge's initial may be in the form of a letter but must
shall be submitted not later than 10 days decision to the FAA decisionmaker, be dated and signed by the person
before the hearing, responding to the complaint. An answer

(b} If the administrative law judge § 13.208 Complaint. may be typewritten or may be legibly
finds that intervention will not unduly (a) Filing. The agency attorney shall handwritten.
broaden the issues or delay the file the original and one copy of the (b) Filing and address. A person filing
proceedings, the administrative law complaint with the hearing docket clerk, an answer shall personally deliver or
judge may grant a motion for leave to or may file a written motion pursuant to mail the original and one copy of the
intervene if the person will be bound by § 13.218(f)(2)(i) of this subpart instead of answer for filing with the hearing docket
any order or decision entered in the filing a complaint, not later than 20 days clerk, not later than 30 days after servzce
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of the coml01a_t, to the Hearing Do¢.ket, HearL_ Docket on each party at tke {t_ The date of an act. event, or
Federal Aviation Administration, 800 time of fi]Iin8. Service en a l_rty'a dofault_ after which a desi_ated time
Independence Avem_ SW., Room 924A, attorney of record or a party's period begins to nm, is net included in a
WashinRton, DC 20591, Attention: deai_nated represe_ative may be computation of time under this subparL
Hearing Docket Clerk. The person filing considered adequate service on the (c) The last day of a time period, is
an answer should suggest a location for party, included in a computation of time unless
the hearing when fdLng the answer. {b} Type of service. A person may it is a Saturday, Sunday_or a legal

{c} Service. A person filing an answer serve documents by personaI delivery or holiday, ff the last day of the time period
shah serve a copy of the answer on the by mail. is a Saturday, Sunday, or legal hohday,
agency attorney who filed the (c) CertJ_cote of service. A person the time period runs until the end of the
complaint, may attach a certificate of service to a next day that is not a Saturday, Sunday,

(d] Contents. An answer cha_I document tendered for filing with the
specifically state any affirmative hearing docket clerk. A certificate of or legal holiday.
defense that the respondent intends to service shall consis4 of a statement, § 13.213 E_l_mdor_ef time.
assert at the hearing. A person filing an dated earl signed by the person filing
answer may include a brief statement of document, that the document was (a) Omlrequests. The parties may
any reIief requested in the answer, personally delivered or maged to each agree to extend for a reasonable period

(e} SpecJ]Tcde.nialofa/Ie_z_bns party on a specific date. the time for filing a document under this
required. A person filing an answer (d} Date of service. The date of subpart. If the parties agree, the
shall admit, deny, or state that the service shall be the date of personal admJzdatra_tive law judge shall grant one
person is without sufficient knowledge delivery;, or if mailed, the mailing date extension of time to earh party. The
or information to admit or deny, each shown on the certificate of service, the party seeking the extension of time shall
numbered paragraph of the complaint, date shown oft the postmark if there is submit a draft order to the
Any statement or allegation contained no certificate of service, or other mailing administrative law judge to he signed by
in the complaint that is not specifically date shown by other evidence if there is the administrative Iaw judge and filed
denied in the answer may be deemed an no certificate of service or postmark, with the hearing docket clerk. The
admission of the truth of that allegation. (e) Additioaa] time afber servi_ by administrative law judge may grant
A general denial of the complaint is mail. Whenever a party has a _,ht or a additional o_al requests for an extension
deemed a failure to file an answer, duty to act or to make any response of time where the parties agree to the

(f) Failure to [ile answer. A person's wRhin a prescribed period after service extension.
failure to file an answer without good by mail, or on a date certain after (b) Wr/tte_ m_a_ A party shall file a
causeshallbe deemed an admissionof serviceby mail,5day= shallbe added to writtenmotionforan extensionoftime

the truth of each allegation contained in the prescribed period, with tim admm_tive Iaw judge not
the complaint. {f) Service by the odm_is4rotive low later th_ 7 days before the document is

judge. The administrative taw jadge due unless 8cod cause _r the rate fil'm.g
§ 13.2t0 Fillvg of docume_L shall serve a copy of each document is shown. A party filing =,written motion

{a) Address and method of filing. A including, but not limited to, noticea of for an extension of time shall serve a
person tendering a document for filing preheating conferences and hearings, copy of the m_tie_ on each party. The
shall personally deliver o_ rail the rulings on motions, decisions, smt admi_btrative _w judge may grant t_
signedorigina!and one copy ofeach orders,upon each party to the extensionoftimeff good causeforthe
document totheHearin_Docket, proceedingsby personaldeliveryorby extensionisshown.
Federal Aviation Administration, 800 mail. (c) Foilure to rule. ff the
ImlependenceAvenue,SW., Room 924A, (g}Validservice.A document that administrativelaw judgefailstoruleon
Washington, DC 20591, Attention: was properly addressed, was sent in a written motion for an extension of
Hearing Docket Clerk. A person shall accordance with ll_s subpart0 and that time by the date the docmne_ was due,
serve a copy of each document on each was tetra'ned, tb_t wa_ not ¢lai_ed, or the motion for an extension of time is _ma
party in accordance with _ 13.211 of this that was refused, is deemed to have deemed granted for no mo_ than 26 .--,
subpert, been served in accordemce with this days after the original date the

(b) Date offih_z_. A document shall be subpart. The service shall be considered docmnent was to be filed.
considered to be filed on the date of valid as of the date and the time that the
personal delivery; or if mailed, the document was deposited wRh a contract § 13.214 Amendment of pleading&

mailing date shown on the certificate of orexpress messenger, the document (a) Filing _nd service. A partyshah
service, the date shown on the postmark was mailed, er personal delivery of the file the amendment with the
if there is no certificate of service, or document was refased, administrative law judge and sha_ serve
othermailingdateshown by other (h)Presttmptionof_erv/ce.Them a copy oftheamencLmenton allparties
evidence if them is no certificate of shall be a presumpthm of se_,ice where to the proceeding,
serviceorpostmark, a partyor= per_n, who customarily [_)Time.A partyshallfilean

{c) Form. Each document shall be receives mail, or receives it in the amendment to a c_npl_nt or an answer
typewritten or legibly handwritten, ordinary com'se of business, at either the within the foII_wing:
(d)Content¢ Unlessotherwise person'aresidenceortheperson's

specified in this subpa_ each document principal place of business, (I) Not late¢ than 15 days before the
must contain a short, plain statement of acknowledges receipt of the document, scheduled date of a he_iz_ a l_rrtT may
the factson which theperson's case amend a complaintoran answer
rests and a brief statement of the action § t3.212 Computationet tim_. without the consent of the
requested in the document. (a)This section alppties to any period administrative law jadge.

of time prescribed or 81lowed by this (2) Less titan 15 _ be_ the
§ 13.211 Service of documents, stt]3psrt, by notice or order of the scbedated date of a haaring, the

(a} General. A parsee shall serve a administrative law judge, or by any adrninistm4ive |a_r bu:tge may allow
copy of any deeameet filed with the applicablestatute, amendment of a complaint or an answer



e_

Federal Register / Vol. 55, No. 128 / Tuesday, July 3, 1990 / Rules and Regulations 27579

4

only for good cause shown in a motion before the date of the hearing, but not written motion on that party. When a
to amend, later than 15 days before the hearing, motion is made duringa hearing, the

(c)Responses. The administrative law (d) Order establishing joint schedule, answer may be made at the hearing on
judge shall allow a reasonable time, but The administrative law judge shall the record, orally or in writing, within a
not more than 20 days from the date of approve the joint schedule filed by the reasonable time determined by the
filing, for other parties to respond if an parties. One party shall submit a draft administrative law judge.
amendment to a complaint, answer, or order establishing a joint schedule to the (e) Rulings on motions. The
other pleading has been filed with the administrative law judge to be signed by administrative law judge shall rule on
administrative law judge, the administrative law judge and filed all motions as follows:

with the hearing docket clerk. (1) Discovery motions. The
§ 13.215 Withdrawalof complaintor [eJDisputes. The administrative law administrative law judge shall resolve
request forheating, judge shall resolve disputes regarding all pending discovery motions not later

At any time before or during a discovery or disputes regarding than 10 days before the hearing.
hearing, an agency attorney may compliance with the joint schedule as {2}Prehearing motions. The
withdraw acomplaint or a party may soon as possible so that the parties may administrative law judge shall resolve
withdraw a request for a hearing continue to comply with the joint all pending prehearing motions not later
without the consent of the schedule, than 7 days before the hearing. If the
administrative law judge. If an agency (f) Sanctions for failure to comply administrative law judge issues a ruling
attorney withdraws the complaint or a with joint schedule. If a party fails to or order orally, the administrative law
party withdraws the request for a comply with the administrative law judge shall serve a written copy of the
hearing and the answer, the judge's order establishing a joint ruling or order, within 3 days, on each
administrative law judge shall dismiss schedule, the administrative law judge party. In all other cases, the
the proceedings under this subpart with may direct that party to comply with a administrative law judge shall issue
prejudice, motion to discovery request or, limited rulings and-orders in writing and shall

to the extent of the party's failure to serve a copy of the ruling or order on
§ 13.216 Waivers. comply with a motion or discovery each party.

Waivers of any rights provided by request, the administrative law judge (3) Motions made during the hearing.
statute or regulation shall be in writing may: The administrative law judge may issue
or by stipulation made at a hearing and (1} Strike that portion of a party's rulings and orders on motions made
entered into the record. The parties shall pleadings; during the hearing orally. Oral rulings or
set forth the precise terms of the waiver (2) Preclude preheating or discovery orders on motions must be made on the
and any conditions, motions by that party; record.
§ 13.217 Joint proceduralor discover,/ (3) Preclude admission of that portion (f_Specific motions. A party may file
schedule, of a party's evidence at the hearing, or

(4} Preclude that portion of the the following motions with the
(a} General. The parties may agree to testimony of that party's witnesses at administrative law judge:

submit a schedule for filing all the hearing. (1) Motion to dismiss forprehearing motions, a schedule for insufficiency. A respondent may file a
conducting discovery in the proceedings, § 13.21S. Motions. motion to dismiss the complaint for
or a schedule that will govern all (a) General. A party applying for an insufficiency instead of filing an answer.
prehearing motions and discovery in the order or ruling not specifically provided If the administrative law judge denies
proceedings, in this subpart shall do so by motion, A the motion to dismiss the complaint for

(b} Form and content of schedule. If party shall comply with the insufficiency, the respondent shall file
the parties agree to a joint procedural or requirements of this section when filing an answer not later than 10 days after
discovery schedule, one of the parties a motion with the administrative law service of the administrative law judge's
shall file the joint schedule with the judge. A party shall serve a copy of each denial of the motion. A motion to
administrative law judge, setting forth motion on each party, dismiss the complaint for insufficiency "-"
the dates to which the parties have (b} Form and contents. A party shall must show that the complaint fails to mm
agreed, and shall serve a copy of the " state the relief sought by the motion and state a violation of the Federal Aviation
joint schedule on each party, the particular grounds supporting that Act of 1958, as amended, or a rule,

(1) The joint schedule may include, relief. If a party has evidence in support regulation, or order issued thereunder,
but need not be limited to, requests for of a motion, the party shall attach any or a violation of the Hazardous
discovery, any objections to discovery supporting evidence, including Materials Transportation Act, or a rule,
requests, responses to discovery affidavits, to the motion, regulation, or order issued thereunder.
requests to which there are no [c)Filing of motions. A motion made (2) Motion to dismiss. A party may file
objections, submission of preheating prior to the hearing must be in writing, a motion to dismiss, specifying the
motions, responses to prehearing Unless otherwise agreed by the parties grounds for dismissal. If an
motions, exchange of exhibits to be or for good cause shown, a party shall administrative law judge grants a
introduced at the hearing, and a list of file any prehearing motion, and shall motion to dismiss in part, a party may
witnesses that may be called at the serve a copy on each party, not later appeal the administrative law judge's
hearing. _ than 30 days before the hearing. Motions ruling on the motion to dismiss under

(2) Each party shall sign the original introduced during a hearing may be § 13.219(b}of this subpart.
joint schedule to be filed with the made orally on the record unless the (i) Motion to dismiss a request for a
administrative law judge, administrative law judge directs hearing. An agency attorney may file a

(c] Time. The parties may agree to otherwise, motion to dismiss a request for a hearing
submit all prehearing motions and (d} Answers to motions. Any party instead of filing a complaint. If the
responses and may agree to close may file an answer, with affidavits or motion to dismiss is not granted, the
discovery in the proceedings under the other evidence in support of the answer, agency attorney shall file the complaint
joint schedule within a reasonable time not later than 10 days after service of a and shall serve a copy of the complaint
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on each party not later than 10 days not later than 15 days after service of 15 days after the motion has been filled.
after service of the admi_isttrat_velaw the m_ingon the mo_ion. 1_the If the administrative law judge f'mds that
judge's r_ting or order o_ the motion to respondent faits to supp|y a m_e the metionfor disqua_Kics_ion and
dismiss. If the motion to dismiss is definite s_atement, the sdmfnistrsti_e _g a-ffi_avit skow a basis for
granted and the proceedings am law i_'dge shall s_ike those s_ateme_ts disqua_fication_ the udministrative taw
terminated without a hearing, the in the answer to which the motion is judge shall wi_draw from the
respondent may file an appeal pursuant directed. The respondent's failure to proceedings immediately. If the
to§132_.__3_ofthissubpart.Ifrequiredby supplyamoredefinitestatementmay he administrativelawjudgefindstl_t
the decision on appeal, the agency deemed an admission of unanswered disqualification is not warranted, the
attorney shall file a complaint and shall allegations in the complamt, administrative law judge shall deny the
serve a copy of the complaint on each {4)Motion to st_ke. Any party may motion and state the grounds for the
party not later ttmn I0 days after service make a motion to strike any insufficient denial on the record. If the
of the decision on appeal allegation or defense, or arty redtmdant, administrative taw judge fails to rule on
(it}Motiontodismissacomplaint.A immaterial, orirrelevantmatterina aparty'smotionfordisqualification

respondentmay fileamotiontodismiss pleading.A partysh_llfileamotionto within15daysafterthemotionhasbeen
acomplaintinsteadoffilingananswer, strikewiththeadministrativelawji_dge filed,themotionisdeemedgranted.
Ifthemotiontodismissisnotgranted, and shallserveacopyon eachparty (iv]AppealA partymay appealthe
therespondentshallfileananswerand beforearesponseisrequiredunderthis administrativelawjudge'sdenialofthe
shallservea copyoftheansweroneach subpartor,ffa responseisnotrequired, motionfordisqualificationin
partynotlaterthan10daysafterservice notlaterthan10daysafterserviceof accordancewith§13.219{b]ofthis
oftheadminis_ativelawjudge'sruling thepleading, subpart.
ororderon_e motlontodismiss.Ifthe (5}Moli_forde_sion.Apartymay
motion to dismiss is granted and the make a motion for decision, regardin_ _ 13.2W Interk_._to_ appeals.
proceedings are terminated without a all or any part of the proceedings, at any {a) General. Unless otherwise
hearing, the agency attorney may file art time before the administrative I_w judge provided in this subpart, a party may
appeal pursuant to § 13.233 of this has issued an initial decision in the not appeal a ruling or decision of the
subpart.Ifrequiredbythedecisionon proceedings.The administrativefew adwi_istrativelaw judgetotheFAA
appeal,therespondentshallfilean judgeshallgrantaparty'smotionfor decisionmakeruntiltheinitia_decision
answerandshallserveacopyofthe decisionifthepleadings,depositions, hasbeenenteredontherecord.A
answeroneachpartynotlaterthan10 answerstointerrogatories,admissions, decisionororderoftlmFAA
daysafterserviceofthedecisionon mattersthattheadministrativelaw decisionmakerontheinterlocutory
appeal, judgehasofficiallynoticed,orevidence appealdoesnotconstituteafinalorder

{3}Motion for more defini_ introduced during the hearing show that of the Administrator for the purposes of
statement. A party may fde a motion for there is no genuine issue of material fact judicial appellate review under section
more definite statement of any pleading and that the party making the motion is 1006 of the Federal Avia_ien A_t of 1958,
which requires a response under this entitled to a dec/alan as s matter of law. as amended.
subpart.A partyshallsetforth,indetail,The partymakingthemotiortfor {b)Im_lo_to_yappe_lforc_use_Ifa
the indet_te or uncertain alfegations decision has the burden of showing that party fries a written request far an
contained in a complaint or response to there is no genuine issue of material fact interlocutory appeal for cause with the
anypleadlngand shaRsubmitthe disputedbytheparties_ administ_aRvelowjudge,orm,albydetails that the party believes would {e_Mo_ion [vrd_l_cdif/va_on. A
make Lheallegationorresponsedefinite partymey file •motionfor requestsaninterlocutoryappeal[or
and certain, disqualificationwith_ administrativecameo.,thepm_eed_ m_e_mcseduntilthe ad_-_ hw jm_ issues a

O]Complaint. Arespondentmayfilea law _ac_ and slmll serve a copy on de_dnn oathereq_esLI_tke
motion requesting a more definite each party. A party may fi_et_ motion adm_stmflve law judge _ants the _,mstatement of the allegations contained in at any time after the adm4r_rative]aw
the complaird instead of filing an judge has been assigned to the reqnest, tim _ a_e stayed until _",..,the FA_ deasimmmker homes a
answer. If the administrative _aw judge proceedings but shah make the motion
grants the motion, the agency attorney before the adminish'sfiv_ law _ flies denizen e_ the irdedvcu_W appeal
shall supply a more definite statement an ir_ti_Idecision in _he woceedir_. The admini_ _n_ _ _ _mnt
no_ later _m _5 d_ys after service of 0_M_ oi,_ds_poi-t_ a_z_/_. A an in_ app_ _r csm_ ff •
the rulinggra_h_ the motion. If the parW dudl _tate the grmmds for pm._ slmws that _ o[ the appeal
agency attorney fa_ tcrstrpp_a more disqualifi_t_, k_cI_, but not wm_=_he d_zimm_ to tl_ public
definite stateme_ the adminis_ limited to, person| b#as, pe_mniery interest or _ res_t in undue
law judge dmH StTiI_hbesL_=get_=n_in in_erost,m _ker f_ors show_nB prejudice to stay p_ty.
the comp[a_tt _ whtch the motion is disqueh'ffc_tkm, _ _e motion f_r (c__ oppeo_ of #4g/_tIf a
directed. If the adm_i_e law judge dkefuehT_mtion. St party sba4t submit a_ party n_ee fl_eadmb_iw_ law
denies the motion_ the respondent shah affidavit with the _ for judgeof_min_erk_._tot_appealo_ri_t_
file an anewer am_ shal_ serve a copy of disqua4if_a_oe fl_! sets fo_, in dotal}, the pmceed/n_ am sCayed tm_ the
the ermwer on eaci_ partTn_ _ter tkmt the matters alT_ed to eees_itute 8rounds FAA decisimmmke_ immes a decfskm on
10 days after service of fne order of fwr_liflwticm. the interlocutory appeal A party n_y
denial. (ii_A_r. A imrty sha}l _spond to file _ h_e_toc_m_ a_peal wifl_ the

0i} Answer. An agency attorney may the mot/o_ for d_sq_a_ir_o_ not later FAA d_s_, wilt the
fi}e s _ req_m_m@a mote d_tte than5 days after serviceof t_em_lion consent of the admim's_,arn_law _ud_e_
mtement _ff an _ fa_ to mspoml for disqualification, before an ini_ decision has been
clearlytothe _,_ns in the (iii)_ o_mot/erafoe entered in _be ¢_u of:
complain. !_@madministrative law " disq__ "lbe _rative law (1)A _m_t or order by fl_e
j_[ge Mant_ _e mot_ @mresponde_ j_e shal| render a de¢isio_ _ _ administmt _e I_rw_sd_e barrin_ a
shallsuppt__moredefmi_ mteme]_r nmt_r_ for d_sq_4i_x_ati_not later_an perse__ thepmeeedln_.
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(2}Failure of the administrative law employee on the agency attorney of (2} If the administrative law judge
}udge to dismiss the proceedings in record, determines that the requested material
accordance with § 13.215 of this subpart. (d) Time for response, to discovery is not necessary to decide the case, the

{_ A ruling or order by the requests. Unless otherwise directed by administrative law judge shall preclude
administrative law judge in violation of this subpart or agreed by the parties, a any inquiry into the matter by any party.
§ 13.205(bJof this subpart, party shah respond to a request for {3) If the administrative law judge

{d)Procedure. A party shah file a discovery, including filing objections to determines that the requested material
notice of interlocutory appeal, with a request for discovery, not later than 30 may be disclosed during discovery, the
supporting documents, with the FAA days of service of the request, administrative law judge may order that
decisionmaker and the hearing docket {e}Scope of discovery. Subject to the the material may be discovered and
clerk.,and shall serve a copy of the limits on discovery set forth in disclosed under limited conditions or
notice and supporting documents on paragraph (f} of this section, a party may may be used only under certain terms
each party and the administrative law discover any matter that is not and conditions.
judge, not later than 3 days after the privileged and that is relevant to the (4) If the administrative law judge
administrative law judge's decision subject matter of the proceeding. A determines that the requested material
forming the basis of the appeal. A party party may discover information that is necessary to decide the case and that
shall file a reply brief, if any, with the relates to the claim or defense of any a confidential order is warranted, the
FAA decisionnmker and serve a copy of party including the existence, administrative Iaw judge shall provide:
the reply brief on each party, not later description, nature, custody, condition. {i}An opportunity for review of the
than 10 days after service of the appeal and location of any document or other document by the parties off the record;
brief. If the FAA decisionmaker does not tangible item and the identity and (ii] Procedures for excluding the
issue a decision on the interlocutory location of any person having information from the record; and
appeal or does not seek additional knowledge of discoverable matter. A
information within I0 days of the filing (iii) Order that the parties shah not

party may discover facts known, or disclose the information in any manner
of the appeal, the stay of the proceeding opinions held, by an expert who any and the parties shall' not use the
is dissolved. The FAA decisionmaker other party expects to call to testify at information in any other proceeding.shall render a decision on the the hearing. A party has no ground to
interlocutory appeal on the record and object to a discovery request on the (hi Protective orders. A party or a
as a part of the decision in the basis that the information sought would person who has received a request for
proceedings, within a reasonable time " not be admissible at the hearing if the discovery may file a motion for
after receipt of the interlocutory appeal, information sought during discovery is protective order with the administrative

{e) The FAA decisionmaker may reasonably calculated to lead to the law judge and shall serve a copy of the
reject frivolous, repetitive, or dilatory discovery of admissible evidence, motion for protective order on each,
appeals, and may issue an order {f)Limiting discover. The party. The party or person making the
precluding one or more parties from administrative law judge shah limit the motion must show that the protective
makin8 further interlocutory appeal_ in order is necessary to protect the party or
a proceeding in which there have been frequency and extent of discovery the person from annoyance,
frivolous,,repetitive, or dilatory permitted by this section ff a party
interlocutory appeals, shows that-- embarrassment, oppression, or undue

(1) The information requested is burden or expense. As part of the
| 13.220 Disco_. cumuIative or repetitious; protective orde_ the administrative }awjudge may:

(a]_l_'ation, of discovery. Any party (2) The informatioB requested can he {1}Deny the discovery request:,may initiate discovery described in rids obtained from another tess herdensome
section, without the consent or approval and more cortvenient source: {2]Order that discovery be conducted
of the administrative Iaw judge, at any (3) The party reque_stingthe only on specified terra.and conditions, mI
time after a complaint has been fil_d in information has had ample opporttmi W inctuding a designation of the time or .m

to obtain the informatien through other place for discovery or a determination of _.--the proceeding.
(b) Met]wds of discovery. The discovery methods permitted under this the method of discovery; or

foNewing methodsof discovery are section; or [3} Limit the scope of discovery or
pem_itCe.dune/e_-thi_section,',depesitt_ns {4)The method or s_ope o_discovery precIude any inqui_ into certain
oR _ exand_ta_tenur written q_esti_ns nm._uested_bythe psxty,i_m_ktl¥ matters duringdiscovery.
_er_ per_n¢ writhe, lnterrog_toete_ burdensome or expemfive, (i) Duty to _pplement o_ amend
directed to a party_requests for {g)Co_fider_tiai order. A _ or responses. A party who ha_ res[_uded
production of document_ or tan6ible perse_.who has received a discover_ to a dis_very request has a d_ty to
items to any persom andrequests for requeet far in/ormation tl_t ig _el_ted to sapp_ement or amemi tke resimnse.,as
admissior_bya party. A party,1_ne_ a trade eecret_cerdtdenti_l or sensitive soo_ &sthe laf_ is known, as
requi_ to _ written interrogatories mater_t, o-c_mpeti_veor _mmercial fo_ws:
and responses,requests f_r production information, proprietary d_t_ o_ (_ A party,shaH,supplement or amend
vl_doeumer_-or tangible item_ and information.on, reseerch and any resgonse, to a question requesti_
responses_ and requests far admissioet developme_, ma_ file _ me_ti_ fo_ _ llze,id_t_ m'zd]¢c_tio_ot'a_ypcz_z
emd,response with the ad_rninistrattve coz_de_tia_,ord_wi_z_l_m havin_ kno_ledg_ _ discoverable
law judgeor thehean_,_de_k_ ¢_efk.In admi_st_a_ti',relew judgeam_s]ta_serve matter_
the ever_ e@s discovery dis_te_ _ party a _o1_ of the motion f_ e. confide_al (2}A pat_sha_supplementcuramend
slmll,_tae._ a _ e_ these documen_ order o_ each party, any respons_ to _ questio_ requesRng
_ supporto_ e motion nmde traderthis {_tThe party er person maki_ the th_tdewti_ o_each pers_ wtm will be
section, moti_mmustsho_ tl_ttlmcoafi_ntlal eaLted,t_ testi_ _t the kea_ae an
{c]_'Sert'/__ _e mWz_'T.A _ orderisnecessm_to_ the expert_aml tlmsub_ectmatter

shaRserveeeshdiscoverFmqu_t infommtioRfromdlm:lostm_tothe and_substmn_offlintwi_.=n',
directed t_ the agenc_ orany agency public, testimomy.
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(3) A party shall supplement or amend on a party with the administrative law deposition or when responding to an
any response that was incorrect when judge before serving additional _ interrogatory, or a party fails or refuses
made or any response that was correct interrogatories on a party. The to produce documents or tangible items.
when made but is no longer correct, administrative law judge shall grant the During a deposition, the proponent of a
accurate, or complete, motion only if the party shows good question may complete the deposition or

{j)Depositions. The following rules cause for the party's failure to inquire may adjourn the examination before
apply to depositions taken pursuant to about the information previously and making a motion to compel if a person
this section: that the information cannot reasonably refuses to answer.

(1}Form. A deposition shall be taken be obtained using less burdensome In}Failure to comply with a discovery
on the record and reduced to writing, discovery methods or be obtained from order or order to compel. If a party fails
The person being deposed shall sign the other sources, to comply with a discovery order or an
deposition unless the parties agree to [1}Requests for admission. A party order to compel, the administrative law
waive the requirement of a signature, may serve a written request for judge, limited to the extent of the party's

{2)Administration of oaths. Within admission of the truthof any matter failure to comply with the discovery
the United States, or a territory or within the scope of discovery under this order or motion to compel, may:
possession subject to the jurisdiction of section or the authenticity of any
the United States, a party shall take a document described in the request. A {1} Strike that portion of a party's
deposition before a person authorized to party shall set forth each request for pleadings;
administer oaths by the laws of the admission separately. A party shall (2} Preclude preheating or discovery
United States or authorized by the law serve copies of documents referenced in motions by that party;
of the place where the examination is the request for admission unless the (3) Preclude admission of that portion
held. In foreign countries, a party shall documents have been provided or are of a party's evidence at the hearing; or
take a deposition in any manner reasonably available for inspection and (4] preclude that portion of the
allowed by the Federal Rules of Civil copying, testimony of that party's witnesses at
procedure. [1) Time. A party's failure to respond the hearing.

(3}Notice of deposition. A party shall to a request for admission, in writing
serve a notice of deposition, stating the and signed by the attorney or the party, § 13.221 Notice of hearing.
time and place of the deposition and the not later than 30 days after service of (a) Notice. The administrative law
name and address of each person to be the request, is deemed an admission of judge shall give each party at least 60
examined, on the person to be deposed, the truth of the statement or statements days notice of the date, time, and
on the administrative law judge, on the contained in the request for admission, location of the hearing.
hearing docket clerk, and on each party The administrative law judge may (b)Date, time, and location of the
not later than 7 days before the determine that a failure to respond to a hearing. The administrative law judge to
deposition. A party may se_rvea notice request for admission is not deemed an whom the proceedings have been
of deposition less than 7 days before the admission of the truthif a party shows assigned shall set a reasonable date,
deposition only with consent of the that the failure was due to time, and location for the hearing. The
administrative law judge. If a subpoena circumstances beyond the control of the administrative law judge shall consider
duces tecum is to be served on the party or the party's attorney, the need for discovery and any joint
person to be examined, the party shall (2}Response. A party may object to a procedural or discovery schedule
attach a copy of the subpoena duces request for admission and shall state the submitted by the parties when
tecum that describes the materials to be reasons for objection. A party may determining the hearing date. The
produced at the deposition to the notice specifically deny the truth of the matter administrative law judge shall give due
of deposition, or describe the reasons why the party is regard to the convenience of the parties,

(4} Use of depositions. A party may unable to truthfully deny or admit the the location where the majority of the
use any part or all of a deposition at a matter. If a party is unable to deny or witnesses reside or work, and whether
hearing authorized under this subpart admit the truth of the matter, the party the location is served by a scheduled air ,.,
only upon a showing of good cause. The shall show that the party has made carrier.
deposition may be used against any reasonable inquiry into the matter or (c) Eorlierhearing. With the consentparty who was present or represented at that the information known to, or
the deposition or who had reasonable readily obtainable by, the party is of the administrative law judge, the
notice of the deposition, insufficient to enable the party to admit parties may agree to hold the hearing on

(k) Interrogatories. A party, the or deny the matter. A party may admit an earlier date than the date specified in
party's attorney, or the party's or deny any part of the request for the notice of hearing.
representative may sign the party's admission. If the administrative law § 13.222 Evidence.
responses to interrogatories. If a party judge determines that a response does
objects to an interrogatory, the party not comply with the requirements of this (a} General. A party is entitled to
shall state the objection and the reasons rule or that the response is insufficient, present the party's case or defense by
for the objection. An opposing party the matter is deemed admitted, oral, documentary, or demonstrative
may use any part or all of a party's (3] Effect of admission. Any matter evidence, to submit rebuttal evidence,
responses to interrogatories at a hearing admitted or deemed admitted under this and to conduct any cross-examination
authorized under this subpart to the section is conclusively established for that may be required for a full and true
extent that the response is relevant, the purpose of the hearing and appeal, disclosure of the facts.
material, and not repetitious. {m)Motion to compel discovery. A (b) Admissibility. A party may

{1)A party shall not serve more than party may make a motion to compel introduce any oral, documentary, or
30 interrogatories to each other party, discovery if a person refuses to answer demonstrative evidence in support of
Each subpart of an interrogatory shall a question during a deposition, a party the party's case or defense. The
be counted as a separate interrogatory, fails or refuses to answer an administrative law judge shall admit

{2}A party shall file a motion for interrogatory, if a person gives an -any oral, documentary, or demonstrative
leave to serve additional interrogatories evasive or incomplete answer during a evidence introduced by a party but shall
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exclude irrelevant, immaterial or respondent may not be called by an paid to a witness, in a court of the
unduly'repetitious evidence, agency attorney as an expert or opinion United States in comparable

{c)_Hearsay evidence. Hearsay witness for the FAA in any proceeding circumstances.
evidence is admissible in proceedings governed by this subpart to which the
governed by this subpart. The fact that respondent is a party. § 13.230 Record.
evidence submitted by a party is {a} Exclusive record. The transcript of
hearsay goes only to the weight of the § I3.22s Subpoenas. all testimony in the hearing, all exhibits.
evidence and does not effect its {a} llequest for subpoena. A party received into evidence, and all motions,

admissibility, may obtain a subpoena to compel the applications, requests, and rulings sh_
attendance of a witness at a deposition constitute the exclusive re_:ord for

§ 13.223 Standar6of prooL or hearing or to require the production of decision of the proceedings end the
The administrative law judge shall documents or tangible items from the basis for the issuance of any orders in

issue an initial decision or shall rule in a hearing docket clerk. The heari_ docket the proceeding. Any proceedings
party's favor only if the decision or clerk shall delfver the subpoena, signed regarding the disqualification of an
rul£ug is supported by, and in by the hearing docket clerk or an administrative law judge shall be
accordance with, the reliable, probative, administrative law judge but otherwise included in the record.

and substantial evidence contained in in blank, to the party. The party shall (b) Examination and copying of
the record. In order to prevail, the party complete the subpoena, stating the title record. Any person may examine the
with the burden of proof shall prove the of the action and the date and time for record at the Hearing D_ocket, Federal
party's case or defense by a the witness' attendance or production of Aviation Administration,

preponderance of reliable,_ pt,obative, documents or items. The party who Independence Avenue, SW., Room 9_24A,
and substantial evidence, obtained the subpoena shall serve the Washington, DC 20591. Any person may

subpoena on the witness.
§ 13.224 Burden of proof. (b} Motion to quash ormodify the have a copy of the record after payment

{el Except in the case of an subpoena, A party, or any person upon of reasonable costs to copy the record.
affirmative defense, the burden of proof whom a subpoena has been served, may § 13.23_ Argument hcf©re the
is on the agency. • file a motion to quash or modify the _lnflnistmtive law lucre.

{b} Except as otherwise provided by subpoena with the administrative law {a} Arguments during _Te hearing.
statute or rule, the proponent of a judge at or before the time specified in During the heating, the administrative
motion, request, or order has the burden the subpoena for compliance. The law judge shall gLve the parties a
ofproof, applicantshalldescribe,indetail,the reasonableopportunityt_present
{c}A partywho has assertedan basisfortheapplicationtoquash or argumentson therecordsupportingor

affirmativedefensehas th_burdenof modifythesupoenaincluding,butnot opposingmotions,objections,and
provingtheaffirmativedefense, limitedto,a statementthatthe rulingsifthepartiesrequestan
§ 1_1.22§Offer of proof, testimony, document, or tangible opportunity for argument. The

A party rwhose evidence has been evidence is not relevant to the administrative Iaw judge may request
excludedby a rulingofthe proceeding,thatthe:subpoen_ is:not writtenargumentsduringthehearingff
administrativelaw judgemay offerthe reasonablytailoredtothescopeofthe theadministrativelaw j_dgefindsthat
evidence for the record on appeal: proceeding, or that the subpoena is submission of written arguments would

unreasonable and oppressive. A motion be reasonable_

§ 13.226 Public disclosureof evidence, to quash or modify the subpoena will {b} Final ore[argument. At the
{a} The administrative law judge may stay the effect of the subpoena pending conclusion of the hearing and before the

order that any information contained in a decision by the administrative law administrative law judge issues an
the record he withheld from public judge on the motion, initial decision in the proceedings, the
disclosure. Any person may object to {c}Enforcement of subpoena. Upon a Iparties are entitled to submit oral' ,ram
disclosure of information in the record showing that a person has fated or proposed findings of fact and ""
hy filinga writtenmotiontowithhold refusedtocomply witha subpoena,a conclusionsoflaw,exceptionstorulings -==
specificinformationwiththe partymay applytothelocalFederal oftheadministrativelaw judge,and
administrativelaw judgeand servinga districtcourttoseek judicial supportingargumentsforthefindings,
copy ofthemotionon each party.The enforcementofthesubpoena in
partyshallstatethespecificgroundsfor accordancewith section1004ofthe conclusions,orexceptions.At theconclusionofthehearing,a partymay
nondisclosureinthemotion. FederalAviationAct of1958,as
{b}The administrativelaw judgeshall amended, waive finaloralargument.

grant the motio_ to withholdh_formati0n {c}Posthearing briefs. The
in the record i£ based on the motion and § 13.229 Witnessfeas. administrative law j,udge may request
any response to the motion, the {a} General Unless otherwise written posthearing briefs before the
administrative law judge determines authorized by the administrative law administrative Iaw judge issues an
that disclosure would be detrimentaI to judge, the party who applies for a initial decision in the proceedings if the
aviation safety, disclosure would not be subpoena t_ compel the attendance of a administrative law jludge finds that
in the public interest, or that the witness at a deposition or hearing, or submission of written arguments would
information is not otherwise required to the party at whose request a witness be reasonable. If a party files a written
be made available to the public, appears at a deposition or hearing, shall" posthearing brief; the party shalll include

pay the witness fees described in this proposed findings of fact and
I t3._7 Expert or opinionwitnesses_ section, conclusions of law, exceptions to rulings

An employee of the agency may not (b] Amount. Except for an employee of of the administrative law judge, and
be called as an expert or opinion the agency who appears at the direction supporting arguments for the findings,
w-itness,forany pm'tyother.thartthe oftheagency,a witnesswho appearsat conclusions,orexceptions.The:
FAP_ i_ any proceedinggoverned by a deposition or hearing _s erttitled to the administrative law j,udge shaR give the
thissuhpart.AR employee ofa same feesand mileageexpenses:asare partiesa reasonableopportunity,not
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more than 30 days after receipt of the 800 Independence Avenue, SW., Room motion of any other party, where a party
transcript, to prepare and submit the 924A, Washington, DC 20591, Attention: has filed a notice of appeal but fails to
briefs. Appellate Docket Clerk. A party shall perfect the appeal by timely filing an

file the notice of appeal not later than 10 appeal brief with the FAA
§ 13.232 Initiald_islon, days after entry of the oral initial decisionmaker.

{a) Contents. The administrative law decision on the record or service of the {e} Reply brief. Unless otherwise
judge shall issue an initial decision at written initial decision on the parties agreed by the parties, any party may file
the conclusion of the hearing. In each and shall serve a copy of the notice of a reply brief with the FAA
oral or written decision, the appeal on each party, decisionmaker not later than 35 days
administrative law judge shah include {b}Issues on appeal. A party may after the appeal brief has been served
findings of fact and conclusions of law, appeal only the following issues: on that party. The party filing the reply
and the grounds supporting those {1}Whether each filing of fact is brief shall serve a copy of the reply briefFindingsand conclusions, upon all supported.by a preponderance of on each party. If the party relies on
material issues of fact. the credibility of reliable, probative, and substantial evidence contained in the record for the
witnesses, the applicable law, any evidence:
exercise of the administrative law [2} Whether each conclusion of law is reply, the party shall specifically refer to
judge's discretion, the amount of any made in accordance with applicable the pertinent evidence contained in the
civil penalty found appropriate by the law, precedent, and public policy;,and transcript in the reply brief.
administrative law judge, and a (3) Whether the administrative law {1) Extension of time by agreement of
discussion of the basis for any order judge committed any prejudicial errors the parties. The parties may agree to
issued in the proceedings. The during the hearing that support the extend the time for filing a reply brief
administrative law judge is not required appeal, with the consent of the FAA
to provide a written explanation for {c) Perfecting on appeal. Unless decisionmaker. If the FAA
rulings on objections, procedural otherwise agreed by the parties, a party decisionmaker grants an extension of
motions, and other matters not directly shall perfect an appeal, not later than 50 time to file the reply brief, the appellate
relevant to the substance of the initial days after entry of the oral initial docket clerk shah serve a letter
decision. If the administrative law judge decision on the record or service of the confirming the extension of time on each
refers to any previous unreported or written initial decision on the party, by party.
unpublished initial decisioN, the filing an appeal brief with the FAA {2) Written motion for extension. If
administrative law. judge shall make decisionmaker, the parties do not agree to an extension
copies of that initial decision available {1}Extension of time by agreement of of time for filing a reply brief, a party
to all parties and the FAA the parties. The parties may agree to desiring an extension of time may file a

[ decisionmaker, extend the time for perfecting the appeal written motion for an extension with the
Co}Oral decision. Except as provided with the consent of the FAA FAA decisionmaker and shah serve a

in paragraph {c}of this section, at the decisionmaker. If the FAA copy of the motion on each party. The
conclusion of the hearing, the decisionmaker grants an extension of FAA decisionmaker may grant an
administrative law judge shall issue the time to perfect the appeal, the appellate extension if good cause for the
initial decision and order orally on the docket clerk shah serve a letter extension is shown in the motion.

: record, confirming the extension of time on each If}Other briefs. The FAA
{c} Written decision. The party, decisionmaker may allow any person to

administrative law judge may issue a {2} Written motion for extension. If submit an am/cue curiae brief in an
written initial decision not later than 30 the parties do not agree to an extension
days after the conclusion of the hearing of time for perfecting an appeal, a party appeal of an initial decision. A party
or submission of the last posthearing desiring an extension of time may file a may not file more than one appeal brief ,I
brief ff the administrative law judge written motion for an extension with the or reply brief. A party may petition the NFAA decisionmaker, in writing, for leave
finds that issuing a written initial FAA decisionmaker and shall serve e 4m
decision is reasonable. The copy of the motion on each party. The to file an additional brief and shah serve -4ma copy of the petition on each party. The -i
administrative law judge shall serve a FAA decisionmaker may grant an party may not file the additional briefcopy of any written initial decision on extension if good cause for the
each party, extension is shown in the motion, with the petition. The FAA

{d}Order assessing civilpenalty. {d)Appeal briefs. A party shall file decisionmaker may grant leave to file an
Unless appealed pursuant to § 13.233 of the appeal brief with the FAA additional brief if the party
this subpart, the initial decision issued decisionmaker and shall serve a copy of demonstrates good cause for allowing
by the administrative law jtidge shall be the appeal brief on each party, additional argument on the appeal. The
consideredanorderassessingcivil (1}A partyshallsetforth,indetail. FAA decisionmakerwillallowa
penaltyiftheadministrativelawjudge theparty'sspecificobjectionstothe reasonabletimeforthepartytofilethe
findsthatanallegedviolationoccurred initialdecisionorrulingsintheappeal additionalbrief.
and determines that a civil penalty, in brief. A party also shall set forth, in {g}Number of copies. A party shall
an amount found appropriate by the detail, the basis for the appeal, the file the original appeal brief or the
administrative law judge, is warranted, reasons supporting the appeal, and the original reply brief, and two copies of

relief requested in the appeal. If the the brief, with the FAA decisionmaker.
§ 13.233 A40pea!from Inlti_ dect_on, party relies on evidence contained in the {hi Oral argument. The FAA

{a}Notice of appeal. A party may record for the appeal, the party shall clecisionmaker has sole discretion to
appeal the initial decision, and any specifically refer to the pertinent permit oral argument on the appeal. On
decision not previously appealed evidence contained in the transcript in the FAA decisionmaker's own initiative
pursuant to § 13.219,by filing a notice of the appeal brief, or upon written motion by any party, the
appeal with the FAA decisionmaker. A (2} The FAA decisionmaker may FAA decisionmaker may find that oral
party shall file the notice of appeal with dismiss an appeal, on the FAA argument will contribute substantially to
the Federal Aviation Administration. decisionmaker's own initiative or upon the development of the issues on appeal
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and may grant the parties an Administrator shall be considered an introduced in support of the new
opportunity for oral argument, order assessing civil penalty if the FAA material. The party shall explain, in

(i) Waiver ofob/ections on appeal. If decisionmaker Finds that an alleged detail, why the new material was not
a party fats to object to any alleged violation occurred and a civil penalty is discovered through due diligence prior
error regarding the proceedings in an warranted, to the hearing.
appeal or a reply brief, the party waives (3) A final decision and order of the (d) Repetitious and frivolous petitions.
any objection to the alleged error. The Administrator after appeal is precedent The FAA decisionmaker will not

FAA decisionmaker is not required to in any other civil penalty action. Any consider repetitious or frivolous
consider any objection in an appeal issue, finding or conclusion, order, petitions. The FAA decisionmaker may
brief or any argument in the reply brief ruling, or initial decision of an summarily dismiss repetitious or
if a party's objection is based on administrative law judge that has not frivolous petitions to reconsider or
evidence contained on the record and been appealed to the FAA modify.
the pa_ty does not specifically refer to decisionmaker is not precedent in any (e} Reply petitions. Any other party
the pertinent evidence from the record other civil penalty action, may reply to a petition to reconsider orin the brief.

(j) FAA decisionmaker's decision on _§13.234 Petition to reconsider or modify a modify, not later than 10 days after
appeal. The FAA decisionmaker will final decision and order of the FK_t service of the petition on that party, by
review the briefs on appeal and the oral declsionmaker on appeal, filing a reply with the FAA
argument, if any, to determine if the (a) General. Any party may petition decisionmaker. A party shall serve a
administrative law judge committed the FAA decisionmaker to reconsider or copy of the reply on each party.
prejudicial error in the proceedings or modify a final decision and order issued (f) Effect of filing petition. Unless
that the initial decision should be by the FAA decisionmaker on appeal otherwise ordered by the FAA
affirmed, modified, or reversed. The from an initial decision. A party shall decisionmaker, filing of a Petition
FAA decisionmaker may affirm, modify, file a petition to reconsider or modify pursuant to this section will not stay or
or reverse the initial decision, make any with the FAA decisionmaker not later delay the effective date of the FAA
necessary findings, or may remand the than 30 days after service of the FAA decisionmaker's final de_ision and order
case for any proceedings that the FAA decisionmaker's final decision and order on appeal and shall not toll the time
decisionmaker determines may be on appeal and shall serve a copy of the allowed for judicial review.
necessary, petition on each party. The FAA (g) FAA decisionmoker's decision on

(1) The FAA decisionmaker may raise decisioumaker will not reconsider or petition. The FAA decisionmaker has
any issue, on the FAA decisionmaker's modify an initial decision and order sole discretion to grant or deny a
own initiative, that is required for issued by an administrative law judge petition to reconsider or modify. The
proper disposition of the proceedings, that has not been appealed by any party FAA decisionmaker wiU grant or deny a
The FAA decisionmaker will give the to the FAA decisionmaker, petition to reconsider or modify within a
parties a reasonable opportunity to (b) Form andnumber of copies. A reasonable time after receipt of the
submit arguments on the new issues party shall file a petition to reconsider petition or receipt of the reply petition, if
before making a decision on appeal. If or modify, in writing, with the FAA any. The FAA decisionmaker may
an issue raised by the FAA decisionmaker. The party shall file the affirm, modify, or reverse the final
decisionmaker requires the original petition with the FAA decision and order on appeal, or may
consideration of additional testimony or decisionmaker and shall serve a copy of remand the case for any proceedings
evidence, the FAA decisionmaker will the petition on each party, that the FAA decisionmaker determines
remand the case to the administrative (c) Contents. A party shall state may be necessary.
law judge for further proceedings and an briefly and specifically the alleged
initial decision related to that issue. If errors in the final decision and order on § 13,9.35 Judicial review of a final d_,cislon
an issue raised by the FAA appeal, the relief sought by the party, and order.
decisionmaker is solely an issue of law and the grounds that support the petition A person may seek judicial review of .,.,,""
or the issue was addressed at the to reconsider or modify, a final decision and order of the --"
hearing but was not raised by a party in (1} If the petition is based, in whole or Administrator as provided in section -,,,
the briefs on appeal, a remand of the in part, on allegations regarding the 1006 of the Federal Aviation Act of 1958,
case to the administrative law judge for consequences of the FAA as amended. A party seeking judicial -'-
further proceedings is not required but decisioumaker's decision, the party shah review of a final decision and order
may be provided in the discretion of the describe these allegations and shall shall file a petition for review not later
FAA decisionmaker, describe, and support the basis for the than 60 days after the final decision and

{2) The FAA decisioumaker will issue allegations, order has been served on the party.
the final decision and order of the (2) If the petition is based, in whole or
Administrator on appeal in writing and in part, on new material not previously Issued in Washington, DC, on June 27,1990.
will serve a copy of the decision and raised in the proceedings, the party shall James B. Busey,
order on each party. Unless a petition set forth the new material and include Administrator.
for review is filed pursuant to § 13.235, a affidavits of prospective witnesses and [FRDoc. 90-15332 Filed 6--27-90;,3:58 pm]
final decision and order of the authenticated documeIits that would be mWNGCOOZ4910-13-U
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Rules of Practice for FAA Civil Penalty
Actions

Correction

Inruledocument 90-15332beginning
on page 27548intheissueofTuesday,
July3.1990,make thefollowing
correction:

On page 27574, in the third column, in
the section heading the section number
should read "13.16".

B_LWNG CODE lr_01-D


